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CURRENT TOPICS 


The Council’s Annual Report 


Tue Annual Report of the Council of The Law Society 
for the year 1950-51, which is to be presented to the 
general meeting of the members on the 6th July, 1951, 
remains true to the form of its recent predecessors, in that it 
contains a detailed survey of the astonishingly wide activities 
of the Council. They include not only such internal matters 
as the reform of the constitution of the Society, solicitors’ 
discipline and remuneration, and the education of articled 
clerks, but also the submission of memoranda of evidence 
to the various departmental committees on income tax and 
payments to provide for retirement, on coroners’ rules, 
on charities, and on intestacy. It is gratifying to note also 
the impressive part played by the Council in the building of 
evidence for the Supreme Court Committee on Practice and 
Procedure. At the request of working parties of the committee 
the Council has submitted its fourteenth memorandum on 
“ Limitation of the Number of Appeals,”’ its fifteenth memo- 
randum on “ Procedure in and Org yanisation of the Court 
of Appeal,” its sixteenth memorandum on “ Distribution of 
Work between the various Divisions of the High Court,” 
its seventeenth memorandum on “ Times for Appeals,’’ and 
its eighteenth memorandum on “ Execution of High Court 
Judgments.”’ The work put in by members of the Council 
is indicated by the fact that there were twenty council 
meetings and 362 committee meetings during the year which 
ended on 31st May, 1951. During the year membership 
of the Society steadily increased and on 31st May, 1951, 
there were 15,590 members, of whom 5,243 were in London 
and 10,347 in the provinces. On the corresponding date in 
1950 the total membership was 14,888, of whom 5,068 were in 
London and 9,820 in the provinces. The report states, 
without comment, that there are still some 2,322 solicitors 
holding practising certificates who are not members, as well 
as many more who are engaged in the law but do not hold 
practising certificates. 

Contents of Report 


AMONG the matters of intimate concern to solicitors, on 
which up-to-date information is to be found in the report, 
the latest development of the Council’s struggle for higher 
remuneration for the profession takes a foremost place. A 
strong deputation saw the Lord Chancellor early in April, 
1951, and the Council is now considering figures supplied in 
confidence by the Chancellor of the Exchequer with regard 
to solicitors’ net earnings both before and after the second 
world war. Pending the result of these negotiations the 
matter of minimum conveyancing charges and the question 
whether the draft amendments to r. 2 of the Solicitors’ 
Practice Rules, 1936, are ultra vires have been left in abeyance 
by the Council, after consultation with the Master of the 
Rolls. Another important item, relating to The Law Society’s 
Conditions of Sale, is that draft clauses, prepared by counsel, 
have been circulated to all provincial law societies and to the 
City of London Solicitors’ Company for their observations. 
The object of the clauses is to carry into effect the proposal 
of the Bristol Law Society, supported by many other law 

26 


CONTENTS 


CURRENT TOPICS: 

The Council’s Annual Report 

Contents of Report 

Accused Persons’ Antecedents 

The Law Society’ s —— on * Poor Persons 
Procedure’ YY ac stg 2% 

Legal Aid Progress. 

Solicitors and Trust Corporations 


DEFENCES TO ACTIONS ON BILLS: AN 
OBSOLETE DECISION - oe 


BASTARDY PROCEEDINGS--MEANING OF 
“SINGLE WOMAN ” ae 4c “is 


A CONVEYANCER’S DIARY : 
What “ Nationalisation ” of Hospitals Means 


OBITUARY 


LANDLORD AND TENANT NOTEBOOK : 
Allotments, Allotment Gardens and Agri- 
cultural Holdings a ne oe 


PRACTICAL CONVEYANCING—XXXIV : 
Statements of Permitted User 


HERE AND THERE... 


NOTES OF CASES: 
Biggin & Co., Ltd. v. Permanite, Ltd., and 
Others 
(Measure of Damages: Reasonable 
Compromise of Claim against Plaintiff) 
Cole v. Le Jeune 
(Amendment of rer Duty of 
County Court) = a 
Frank v. Frank 
(Divorce: Insanity) .. ; 
Harrison v. National Coal Board 
(Coal Mine: Negligent Shot-Firing) 
Howell v. Falmouth Boat Construction, Ltd. 
(Ship-Repairing Licence: Necessity for 
Writing) ey. <a ar 
Kleinwort’s cnetemnene, 2 Inre ; Westminster 
Bank, Ltd. v. Bennett 
(Settlement: Company Stock: Special 
Capital Profits Dividend: Income or 
Capital) 
Mehmet Dogan Bey v. G. G. Abdeni & Co., 
Ltd. 
(Remoteness of Damage: Fact or Law) 
Poisky v. S. & A. Services, Ltd. 
(Motor Cars: Registration Books) 


SURVEY OF THE WEEK: 
Royal Assent og 
House of Lords 
House of Commons 
Statutory Instruments 


POINTS IN PRACTICE 
NOTES AND NEWS 


SOCIETIES 


LAW LIBRARY 








406 [Vol. 95] THE 


societies, that the Conditions of Sale should be recast so as to 
enable solicitors acting for purchasers to make all the usual 
searches and inquiries after signing the contract. On the 
subject of the Society’s constitution, it is expected that the 
committee will shortly submit a final report. 


Accused Persons’ Antecedents 

WE refer readers to a “‘ Topic” at p. 193, ante (31st March, 
1951), on the Home Office Circular (No. 188/1950) on the 
Antecedent History of Accused and Convicted Persons. 
The report now discloses that the matter objected to by the 
Bar Council and The Law Society consisted of two paragraphs 
advising chief constables that details of previous convictions 
should not be given to defending solicitors before trial unless 
the solicitor had his client’s authority for requesting the 
information, and suggesting that there was in any event no 
reason for supplying details of antecedent history other than 
convictions. The Council’s report states that the Director of 
Public Prosecutions has been informed that in The Law 
Society’s view the retainer of a solicitor for the defence of an 
accused person implies that the solicitor has authority to 
obtain all the information required for the preparation of the 
defence, and that it should not therefore be necessary to 
produce a client’s specific authority. The Director has further 
been informed that The Law Society also take the view that 
an accused person’s solicitor should, on request to the police, 
be supplied before trial not merely with details of his client’s 
previous convictions but also with details of his other 
antecedent history. 


The Law Society’s Report on “ Poor Persons 
Procedure ” 

By way of an interesting comparison with the statistics 
just quoted, we have received The Law Socicty’s Report on 
“Poor Persons Procedure ”’ for the period Ist January, 1950, 
to Ist October, 1950. This is the twenty-fifth and _ final 
Annual Report upon the work of the Poor Persons Com- 
mittees of The Law Society and the provincial law societies. 
Reports upon the working of the poor persons procedure 
in their areas were received from the eighty committees. 
At the beginning of 1950 there were in London and the 
provinces 1,933 pending applications for poor persons’ 
certificates, and although during the period Ist January 
to 1st October, 1950, 10,528 new applications were received, 
at the end of the period there were only 2,171 pending 
applications to be passed to local committees set up under 
the Legal Aid Scheme as applications for civil aid certificates. 
At the close of a procedure for the administration of which 
the legal profession has been responsible for a period of 
twenty-five years, the Council feel that it will be of interest 
to record that, since The Law Society accepted responsi- 
bility for the administration on the 6th April, 1926, there 
have been 251,404 applications made, of which 126,251 
applications were made to the provincial poor persons 
committees and 125,153 to the committee in London. Of 
these, 139,711 applications have been granted, 54,045 refused, 
and 57,048 were otherwise dealt with. Until the Matrimonial 
Causes Act, 1937, was passed into law about 66 per cent. 
of the total number of applications by poor persons related 
to matrimonial causes, but since that date the proportion 
of matrimonial causes has risen to between 90 per cent. and 
95 per cent. As the report says, it is impossible to value 
in money the services which members of the legal profession, 
be they solicitors serving on the poor persons committees 
or undertaking the conduct of the cases, or be they members 
of the Bar, have rendered in the public interest. In the past, 
those who have been assisted have all too seldom realised that 
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not only have the lawyers given their services voluntarily 
and gratuitously but they have in fact been involved in 
personal expense in so doing. 


Legal Aid Progress 

IMPRESSIVE figures are given of the Council’s work since Pt. I 
of the Legal Aid and Advice Act, 1949, was brought into 
operation on 2nd October, 1950. By the 31st March, 1951, 
9,077 -olicitors and 1,643 barristers had joined the various 
legal aid panels. During the first six months of the scheme, 
34,025 applications were made for civil aid certificates, 
1,534 of which were abandoned prior to submission to a Local 
Committee ; 20,397 were granted and 3,749 were refused. 
Of 2,740 applications for emergency certificates, 2,397 were 
granted and 1,030 were replaced by full certificates in due 
course. Thirty per cent. of the applications were made in 
London, 14 per cent. in Area No. 7 (Lancashire, Cumberland, 
Westmorland and part of Cheshire) and about 9 per cent. 
in each of the Areas No. 2 (Kent, Surrey and Sussex) and 
No. 9 (East and West Ridings of Yorkshire). Thirteen 
thousand certificates, or 81 per cent., which were accepted 
related to matrimonial causes, of which 5,207 came from male 
applicants and 7,793 from female applicants ; 2,576 applica- 
tions were in respect of proceedings in the King’s Bench 
Division, and of these 1,264 were for damages for personal 
injuries, excluding 451 running down actions, 167 were for 
proceedings under the Fatal Accidents Act, 1846, and 197 
for damages for breach of contract. There were 210 applica- 
tions in respect of proceedings in the Chancery Division, 
99 cases for the Court of Appeal, 30 for appeals to a Divisional 
Court of the King’s Bench Division and 67 for appeals to a 
Divisional Court of the Probate, Divorce and Admiralty 
Division. Those who were assisted were in 6,971 cases 
assessed as being liable to make no contribution, and in 
1,088 cases as being liable to make a contribution not exceeding 
£10. In 5,957 cases (37 per cent.) a contribution of £10 to 
£50 was fixed, in 1,954 cases £51 to £100, and in 84 cases 
over £100. 

Solicitors and Trust Corporations 


A CORRESPONDENCE is in train in The Financial Times as 
to the rival merits of trust corporations and solicitors as 
trustees. On the 2nd June “ Trust Officer” catalogued the 
advantages of the corporation. They seemed to boil down 
to complete impartiality, continuity of representation, 
accuracy and speedy accessibility of records, integrity and 
experience. Those who fear that any of these qualities will 
be lacking in professional trustees will go to the corporations. 
It is almost a case of de gustibus non est disputandum. 
‘“ Co-Trustee,” however, writing in the issue of 5th June, 
forcibly put the case against the corporations. He wrote: 
‘TI am not surprised there is some antagonism from the 
professions against the corporate trustee, not so much from 
the angle of fees charged but from the practical difficulties 
that can (and do) arise when the customer dies and the estate 
has to be administered. It has been explained to me that 
the trust corporations never leave the administration of a trust 
to an individual to decide, thus minimising the risk from a snap 
decision and eliminating the influence of any feeling of personal 
friendship or animosity from a decision. This ponderous 
administration must work adversely where large estates are 
concerned. In my experience I have found sadly lacking 
the interest or enthusiasm to cope with threatened legislation 
which could so easily dissipate a large estate by death duties.” 
‘“Co-Trustee ”’ concluded that it would be many years before 
a trust corporation puts the solicitor and accountant out of 
business. 
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‘DEFENCES TO ACTIONS ON BILLS— 
AN OBSOLETE DECISION 


ONE thing which leaps to the eye when the two points in 
James Lamont & Co., Ltd. v. Hyland, Ltd. [1950] 1 K.B. 585 ; 
[1950] 1 All E.R. 341 and (No. 2) ibid. 929, are studied is that, 
although both were concerned with the proper exercise of a 
discretion, the preliminary point (p. 341 of the All England 
series) called for the exercise of a sort of original discretion 
vested in the Court of Appeal itself, while the main dispute 
(reported as ‘‘ No. 2”’ in [1950] 1 All E.R.) raised the question 
whether Lynskey, J., sitting in chambers below, had been 
guilty of an improper exercise of the discretion vested in him 
by R.S.C., Ord. 14, r. 1. On the preliminary point, being, 
as Tucker, L.J., said, masters of the situation, the court 
admitted an appeal by fresh notice notwithstanding that a 
consent to the dismissal of a previous appeal from the same 
order had been initialled by the President of the Court of 
Appeal. No order embodying the President’s fiat had been 
drawn up and the time for appealing had not expired ; the 
appellants (defendants in the action) had, since the order 
appealed from, paid the money due under it and had very 
shortly afterwards notified their change of mind. These 
were exceptional circumstances which the court took into 
account in deciding to let in the appeal. The raw materials 
of a discretionary decision do not necessarily form any guide 
for use in other cases. 

Now observe the contrasting situation where the Court of 
Appeal is simply reviewing an exercise of discretion by a 
lower court or judge. It is important to determine which 
judicial officer has the effective discretion in these cases. 
An Ord. 14 summons in the King’s Bench Division is heard 
in the first place by a master, who first wields, by virtue 
of Ord. 54, r. 12, the delegated authority and ‘jurisdiction of 
a judge in chambers. There is, however, an appeal as of right 
to the judge himself from any order whatever which the 
master may make on such a summons (Ord. 54, r. 21). When 
the matter reaches the judge the discretion has found its 
proper level, so to speak: the judge is to deal de novo with 
the whole question notwithstanding that the same materials 
have already been before the master (Evans v. Bartlam 
[1937] A.C. 473). The position is different again when the 
case proceeds a stage further. The discretion remains with 
the judge, and the Court of Appeal (to which an appeal lies 
from any order except one giving unconditional leave to 
defend) merely examines the manner in which it has been 
exercised. The court does not decide the Ord. 14 application 
de novo, and if the judge’s order is not obviously improper 
it will not vary that order merely because its members, if 
sitting below, might have dealt differently with the application 
for judgment. 

Having emphasised the difference between an exercise 
and a review of discretion, let us refer to an earlier case with 
which we propose presently to compare the Lamont decision. 
This is Oscar Harris, Son & Co. v. Vallarman & Co. [1940] 
1 All E.R. 185. Again, the Court of Appeal was reviewing an 
exercise of discretion by a judge in chambers. Order 14 
was not this time in question; the judge had ordered that 
part of a defence already pleaded be struck out as being 
concerned with an alleged set-off which did not disclose a 
cause of action. The analogy is therefore with the second 
part of the Lamont report—the No. 2 case in the All England 
series—and the broad principle for the Court of Appeal was 
the same: no interference if the discretion has not been 
improperly exercised. 


The similarity between the two cases does not stop there. 
They have a common subject-matter, for in both the plaintift’s 
claim was on a bill of exchange, and in both the relevant 
defence amounted to a defence of partial failure of con- 
sideration by breach of the contract in respect of which the 
bill was given, giving rise to a set-off for damages and, in 
Lamont v. Hyland, to a counter-claim. It was alleged 
that Harris & Co.’s principals had supplied defective machines 
to Vallarman & Co.; Hylands were said to have failed to 
comply with a time stipulation in repairing a ship, thereby 
causing damage to Lamonts. As far as substantive issues go, 
one might say that the two cases raised the same point. 


The law on the point of substance is thus noted in the 
eleventh edition of Chalmers, p. 100: ‘‘ Partial failure of 
consideration is a defence pro tanto against an immediate 
party when the failure is an ascertained and liquidated 
amount, that is to say, where the amount of the bill is an 
aggregated sum made up of two or more distinct transactions, 
but not otherwise. I is not a defence against a remote 
party who is a holder for value.”” This passage is reproduced 
in the judgment of Slesser, L.J., in the Harris case, but it 
is not very clear whether it was quoted for its last sentence 
(for the plaintiffs were not the drawers of the bill, and yet 
they are referred to as appearing to be mere agents for the 
drawers) or because of its reference to an ascertained and 
liquidated amount. What is plain is that the court neither 
entered into the ultimate merits of the case nor examined 
the soundness of Chalmers’ note. Slesser, L.J., expressly 
disclaimed any speculation as to the ultimate rights of the 
matter, and the decision of the court in reversing the learned 
judge’s order was merely that he had exercised his discretion 
wrongly in preventing the defendants from making their 
claim of set-off. There was ample precedent for the court's 
interference. It has been repeatedly said that the power of 
striking out a pleading will be exercised only in the clearest 
cases. Speaking of this power, Fletcher-Moulton, L.J., said 
in Dyson v. A.-G. [1911] 1 K.B., at p. 419: “ To my mind 
it is evident that our judicial system would never permit a 
plaintiff to be ‘ driven from the judgment seat ’ in this way 
without any court having considered his right to be heard, 
excepting in cases where the cause of action was obviously 
and almost incontestably bad.”’ 

In the recent case of James Lamont & Co., Ltd. v. Hyland, 
Ltd., the Court of Appeal did examine in effect the soundness 
of the principle stated by Chalmers. That principle in its 
negative form, so far as material to the case, might be put 
thus: An unliquidated claim based on partial failure is no 
defence even between immediate parties to a bill. Was 
Lynskey, J., justified, therefore, in the exercise of his dis- 
cretion under Ord. 14, in ordering judgment against the 
acceptors of the bill, there being no defence apart from the 
proffered set-off and counter-claim based on damages for 
partial failure of consideration ? That discretion is wrongly 
exercised if a defence is shut out merely because it is unlikely 
to succeed ; on the other hand there must be a triable issue. 
Further, the case of Morgan & Son, Ltd. v. S. Martin Johnson 
and Co., Ltd. [1948] 2 All E.R. 196, reaffirms that even where 
the matters relied on by the defendant are not strictly matters 
of legal defence, they ought to lead to unconditional leave to 
defend if they are such as, before the Judicature Acts, would 
have been regarded by a court of equity as ground for relief 
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by way of equitable set-off. Having examined the old 
authorities relating to defences to an action on a bill between 
immediate parties thereto, the Court of Appeal really decided 
two things, one substantive and one procedural: (1) that the 
Chalmers’ proposition in the negative form which we have 
ventured to give it is incontestable ; and (2) that the case of 
an action on a bill is outside the principle of Morgan’s case, 
a rule more favourable to the plaintiff having in general 
prevailed. The court treats, as Roxburgh, J., said in deliver- 
ing the judgment of the court, the execution of a bill of 
exchange “‘ either as analogous to a payment of cash, or as 
amounting to an independent contract within the wider 
contract in pursuance of which it was executed, and not 
dependent as regards its enforcement on due performance 
of the latter.” 

No reference is made in the report to Harris, Son & Co. v. 
Vallarman & Co. Would a consideration of that case have 
led to a different result ? In spite of doubts felt by a learned 
correspondent who has raised the matter, it is submitted that 
it would not. In the earlier case the court was able to post- 
pone the decision of the very issue which it faced squarely in 
Lamont. Note, too, for what it is worth, that the defence had 
already been pleaded in Harris ; in Lamont leave to defend 
(i.e., to plead the defence in question) was, in effect, what 
was asked. It is one thing to allow an existing defence, 
though hopeless, to go to trial, but another to admit a forlorn 
defence in the face of an application for judgment. It is 
not a question of shutting out the defendant’s claim altogether. 
He has his separate cross-action. 

Nevertheless, the two decisions must now, it is thought, 
be read together. The Court of Appeal having decided that 
a set-off and counter-claim affording no legal defence under 
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the Bills of Exchange Act, 1882, may properly be excluded, 
it seems somehow more justifiable now for a judge to strike 
out such a defence or claim even though pleaded. The 
position is reminiscent of the recent history of the ‘“ account 
stated’ form of action for gambling debts. In Gugenheim 
v. Ladbroke & Co., Ltd. [1947] 1 All E.R. 292, the Court of 
Appeal declined to say that a claim for betting wins framed 
as on an account stated must be struck out as frivolous and 
vexatious. In Law v. Dearnley [1950] 1 All E.R. 124, the 
same point arose for decision. Tucker, L.J., was a member 
of the court on both occasions, and he said, at [1950] 1 All E.R. 
128: “ If the position had remained the same until the present 
date I should have taken the view that this court would have 
been bound by the decision in Gugenheim v. Ladbroke & Co., 
Ltd., to take a similar course in the present case.’’ But in 
the interval between the two decisions the question of the 
validity of a cause of action for account stated in these cir- 
cumstances had been referred to in several cases and it had 
actually been decided at first instance in Aberg v. Chandler 
(1948), 64 T.L.R. 394, that it was invalid. The Court of 
Appeal in Law v. Dearnley went thoroughly into the authori 
ties and, approving Aberg v. Chandler, refrained from following 
their own previous decision in Gugenheim’s case. The 
statement of claim was, that is to say, struck out as not 
disclosing a reasonable cause of action. 

If we are right in thinking that here at last is an analogy 
which is not merely superficial but cogent, the consequence 
appears to be that so far from Lamont v. Hyland being unsound 
because it ignores Harris v. Vallarman, it is the latter decision 
which ought now to be discarded owing to the firm 
establishment in the Lamont case of the principle which the 
Harris case left unexamined. j.F. J. 


BASTARDY PROCEEDINGS—MEANING OF 
“SINGLE WOMAN ” 


AN interesting point relating to the right of a woman to 
institute bastardy proceedings came before the court recently 
in JT. v. P. (1951), 95 Sor. J. 61. At the hearing of the 
mother’s complaint the justices were satisfied on the evidence 
that the present appellant was the putative father of the 
bastard child of the respondent, and ordered that he should pay 
10s. a week for the maintenance of the child. But the 
position was complicated by the fact that the mother was a 
widow when the child in question was born in December, 1948, 
and she had later married her present husband, with whom 
she was now living and with whom she had been living at the 
date when she made application to the justices for an 
affiliation order. The question therefore arose as to whether 
the mother was a “single woman’”’ when she made the 
application in the bastardy proceedings. 

The law concerning bastardy matters is to be found in the 
Bastardy Laws Amendment Act, 1872, and s. 3 of that Act— 
which repeals and substantially re-enacts s. 3 of the Poor Law 
Amendment Act, 1844—provides in terms that any “ single 
woman ’”’ may apply to the justices for a summons to be 
served on the man alleged to be the father of her child. The 
term “single woman” has been the subject of numerous 
decisions, and in Stacey v. Lintell (1878), 4 Q.B.D. 291, 294, 
it was held that it was not confined to unmarried women but 
may include married women who are reduced to the condition 
of single women by widowhood or otherwise. In Jones v. 
Evans (1944) 1 K.B. 582, at p. 584, Atkinson, J., delivering the 
judgment of the Divisional Court (Viscount Caldecote, C.J., 
Atkinson and Oliver, JJ.) said: “‘Two propositions are well 
established. A married woman who is living with her husband 


at the date of an application for an order for affiliation is not 
a ‘single woman.’ A married woman who is not living with 
her husband at the date of the application may be a ‘ single 
woman ’.’’ The question then arises as to what is meant by a 
wife living or not living with her husband. The statute law 
provides the principal but not the entire answer to that 
question. A decfee of judicial separation confers on a married 
woman the status of feme sole (Supreme Court of Judicature 
(Consolidation) Act, 1925, s. 194 : and see now the Matrimonial 
Causes Act, 1950, s. 21). Similarly it is provided by s. 5 of 
the Summary Jurisdiction (Married Women) Act, 1895, that 
‘“ The court of summary jurisdiction to which any application 
under this Act is made may make an order or orders containing 
all or any of the provisions following, viz. :—(a) provision 
that the applicant be no longer bound to cohabit with her 
husband (which provision while in force shall have the effect 
in all respects of a decreee of judical separation on the ground 
of cruelty).’’ Thus, in Boyce v. Cox {1922) 1 K.B. 149, a single 
woman was delivered of a bastard child and afterwards married 
a man who was not its father and subsequently obtained a 
separation order which made no provision for the bastard 
child. It was held that this woman was a “ single woman ”’ 
within s. 3 of the Bastardy Laws Amendment Act, 1872. 

Apart from orders of judicial separation and provisions for 
non-cohabitation, there may be circumstances in which a 
married woman, because she is in fact living by herself, can be 
deemed to be a single woman for the purposes of the Bastardy 
Laws Amendment Act, 1872. Thus, in Jones v. Evans, supra, 
the complainant’s husband was sent on active service overseas 
in March, 1942. Thereafter he was abroad and his wife 








ed, 
ike 
rhe 


int 
1M 


ed 
nd 
the 
er 


nt 
ve 


in 
he 
ir- 
ad 
ley 
of 
ri 
ng 
he 
ot 


th 


‘ry wh 











June 30, 1951 THE 


remained in England. In May, 1943, the wife gave birth to a 
child of which her husband was not the father. In July, 1943, 
the wife preferred a complaint under the Bastardy Laws 
Amendment Act, 1872, alleging that the respondent was the 
father of her child, but the justices dismissed it on the ground 
that the wife was not a “ single woman ”’ for the purposes of 
the Act. It was held by the Divisional Court that as, while 
the parties were de facto living apart by reason of the husband’s 
service overseas, the wife had committed a matrimonial offence 
which had not been condoned by her husband, she was a 
“single woman ”’ within the meaning of the Act, and the case 
must be remitted to the justices for them to consider whether 
it was proved that the respondent was the father of the child. 
The fact that the spouses are living under the same roof 
does not necessarily mean that the wife is living with her 
husband. In Watson v. Tuckwell (1947), 63 T.L.R. 634, the 
spouses lived separate lives under the same roof and it was 
held on the facts that at the time of the application for an 
order in bastardy the wife was living an entirely separate 
existence from her husband in separate rooms in her parents’ 
house. But of course a resumption of cohabitation creates a 
different situation. Thus, in Jones v. Davies {1901} 1 K.B. 
118, a married woman conceived a child during her husband’s 
absence at sea. On his return he became aware of her condition, 
but continued to live with her. It was held that the woman 
was not a “‘ single woman ”’ within the meaning of s. 3 of the 
Bastardy Laws Amendment Act, 1872, and was not entitled 
to lay an information against the putative father of the child. 
The reason why no application under s. 3 of the Bastardy 
Laws Amendment Act, 1872, can be made when the mother 
has married since the birth of the child and is at the time of 
the application living with her husband was explained by 
Mellor, J., in Stacey v. Lintell (1878), 4 Q.B.D. 291, at p. 294 : 
“A woman who marries after the birth of her child ought not 
to be allowed to proceed against the putative father, inasmuch 
as her husband has become liable to support the child, and it 
could not have been the intention of the Legislature to 
establish a double liability for its maintenance.”” That was 
indeed the position under the Poor Law and was so restated 
in s. 14 (3) of the Poor Law Act, 1930: ‘‘ A man who marries 
a woman having a child (whether legitimate or illegitimate) 
at the time of the marriage shall be liable to maintain the 
child as part of his family, and shall be chargeable with all 
relief granted to or on account of the child until the child 
attains the age of sixteen, or until the death of the mother of 
the child, and the child shall, for the purposes of this Act, be 
deemed to be part of the husband’s family accordingly.”” But 
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in 1948 the National Assistance Act, 1948, provided that the 
existing Poor Law should cease to have effect and should be 
replaced by the provisions of the National Assistance Act, 
1948 (see s. 1 of that Act). Furthermore the entire Poor Law 
Act, 1930, was repealed by Pt. I of the Seventh Schedule to 
the National Assistance Act, 1948. The liability for main- 
tenance of children is now to be found in s. 42 of the National 
Assistance Act, 1948, which provides that ‘‘ (1) For the 
purposes of this Act—(a) a man shall be liable to maintain 
his wife and his children, and (/) a woman shall be liable to 
maintain her husband and her children. (2) The reference in 
para. (a) of the last foregoing subsection to a man’s children 
includes a reference to children of whom he has been adjudged 
to be the putative father, and the reference in para. ()) of that 
subsection to a woman’s children includes a reference to her 
illegitimate children. (3) In the application of subs. (2) of 
this section to Scotland, for the reference to children of whom 
a man has been adjudged to be the putative father there shall 
be substituted a reference to children his paternity of whom 
has been admitted or otherwise established.”’ It will therefore 
be observed that under the old Poor Law a man was obliged to 
maintain his wife’s illegitimate children, but now this 
obligation is imposed on the wife alone. 

Returning now to the case which gave rise to our investi- 
gations, namely 7. v. P., supra, the position there was that the 
woman’s husband (whom she had married after the birth of 
her illegitmate child) was not liable to maintain the child in 
question, and the woman was not in a position to take 
proceedings in bastardy against the putative father of the 
child as she had married, and was living with her present 
husband. It was argued, however, on behalf of the wife that 
there was no longer any question of dual liability for the 
maintenance of the child (see per Mellor, J., in Stacey v. 
Lintell, supra) as the National Assistance Act, 1948, had 
abolished a husband’s liability to maintain his wife’s bastard 
children, and therefore there was nothing to prevent. the 
justices from holding that the mother was a single woman and 
from making a bastardy order in her favour. But that line 
of argument was not accepted by the Divisional Court (Lord 
Goddard, C.J., Hilbery and Devlin, JJ.).. Lord Goddard, C.J., 
pointed out that the National Assistance Act, 1948, did not 
purport to concern itself with the law relating to applications 
for bastardy orders. It did not entitle the court to say that 
this woman could apply in bastardy as a single woman simply 
because it removed her husband’s liability to maintain her 
bastard child. The mother was in fact a married woman. 
Accordingly the appeal was allowed. M. 


WHAT “ NATIONALISATION ” OF HOSPITALS MEANS 


THE decision of the Court of Appeal in Re Bland-Sutton’s 
Will Trusts, reported at p. 121, ante, and now also more fully 
at (1951) Ch. 485, is remarkable in that it disapproves the 
answers which the learned judge in the court below gave to 
the two principal questions before him without disturbing 
the practical result of his decision. 

By her will made in 1943 the testatrix, who died in that 
year, directed her trustees to pay the income of her residuary 
estate, after certain prior charges, in each year to the Middlesex 
Hospital for the maintenance and benefit of the Bland-Sutton 
Institute of Pathology carried on in connection with that 
hospital, and she provided that if, amongst other things, 
the Middlesex Hospital should become nationalised or pass 
into public ownership, her trustees should pay and transfer 


the whole of her residuary estate, both capital and income, 
to the Royal College of Surgeons absolutely for the purposes 
of that college. 
The two principal questions which arose upon this gift 
were as follows: Had the Middlesex Hospital become 
nationalised or passed into public ownership as a result of 
the National Health Service Act, 1946, so as to bring into 
operation the defeasance provisions referred to above ; and 
if so, was the gift over in favour of the Royal College of 
Surgeons a good gift or was it void for infringement of the 
rule against perpetuities ?. This second question involved the 
further question whether the Royal College was a charity 
(in which case the gift over was good), or not (in which case 
it necessarily failed); and it was with this last question 
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that the article which I wrote on this case some months ago 
(94 Sor. J. 795) was mainly concerned. The difficulty, it 
will be remembered, was that in Re Royal College of Surgeons 
of England {1899 1 O.B. 871 the Court of Appeal had already 
decided this question, when it came to the conclusion that 
for the purposes of a statute exempting funds applied for, 
amongst other things, a charitable purpose, the college was 
not entitled to any exemption. Danckwerts, J., was of course 
bound by that decision when he had to consider the present 
case, but he felt himself able to distinguish it on certain 
grounds (see the report of his decision at {1951} Ch. 70; 
94 SoL. J. 475). I do not propose to say anything to-day 
on that particular question, except to remark that the 
difficulties which I felt to be implicit in that part of the 
learned judge’s decision have proved to be not. illusory, 
since the Court of Appeal felt themselves unable to 
approve it. 

On the other question, whether the Middlesex Hospital had 
become nationalised or passed into public ownership as a 
resuit of the Act of 1946, Danckwerts, J.’s decision was 
influenced by the following considerations: The Middlesex 
Hospital was a teaching hospital, and the effect of the Act 
was to vest the hospital’s premises, in so far as those were 
used for the general purposes of the hospital as an institution 
for relieving the sick, in the Minister of Health; in this 
respect the position of the hospital was in no way different 
from that of any other hospital designated under the Act. 
But the medical school run in connection with the hospital, 
which had for some years before 1948 been an integral part 
of the hospital, in that year became by virtue of that Act a 
separate body corporate which had an autonomous existence 
as part of the University of London, and was as free from 
governmental control as any other school or college forming 
part of that university. It was accepted both by 
Danckwerts, J., and by the Court of Appeal that the Middlesex 
Hospital, i.e., all that part of the institution known before 
1948 by that name whose property after 5th July, 1948, 
passed to and became vested in the Minister of Health, 
had either become nationalised or passed into public 
ownership within the meaning of the defeasance provisions 
of the will, whereas the medical school of the hospital (of 
which the Bland-Sutton Institute of Pathology formed a 
part) had neither become nationalised nor passed into public 
ownership. Danckwerts, J., held that for the purposes of 
the defeasance provisions, which on accepted principles had 
to be construed strictly, what the testatrix had meant when 
she spoke of “ the Middlesex Hospital”’ in this context was 
the totality of the undertaking which up to the date of her 
death had been carried on under the name of the Middlesex 
Hospital, i.e., the hospital itself and the medical school run 
in conjunction with it, and that as part only of that 
conglomerate undertaking had become nationalised or passed 
into public ownership, the condition for the operation of the 
gift over in favour of the Royal College of Surgeons had not 
been fulfilled. 
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This was a matter of construction and not of substantive 
law, but the Court of Appeal felt themselves unable to share 
this view; in the opinion of all the members of that court 
the result of the coming into operation of the Act of 1946 had 
been that the Middlesex Hospital had become nationalised 
and had passed into public ownership, notwithstanding that 
the medical school connected with it had remained free from 
public control. 

This is a decision of importance, for a considerable number 
of testators who made their wills at a time when the proposals 
which eventually took statutory shape in the National Health 
Service Act, 1946, were being canvassed, and who for one 
reason or another did not wish to confer a private benefaction 
on a public service, sought to restrict the operation of gifts 
to hospitals by the imposition of conditions similar in 
phraseology to those used by the testatrix in this case. 
We now know that unless some bold spirit takes the matter 
further than the Court of Appeal, hospitals designated by the 
Minister under the Act became nationalised, or passed into 
public ownership (which expressions, it would appear, 
exemplify two aspects of the same process: see per Jenkins, 
L.J., [1951] Ch., at p. 505) on the date when such designation 
became effective, i.e., in most cases on the appointed day 
for the coming into operation of the Act. The actual decision 
in this case concerned a teaching hospital, but it is clear that 
the principles underlying it apply a fortior: to all non-teaching 
hospitals, which form the bulk of the institutions affected 
by the Act. But of course, like all decisions on the construction 
of a form of words, its applicability is limited to cases where 
the form of words used by the testator or donor is identical 
with or substantially similar to that used by the testatrix 
in this case. The concept of public ownership is directly 
within the present decision, and that of public control is 
probably within it; but what about, for example, public 
support ? 

To revert to the course of the litigation in this case; in 
the court of first instance it was held that the defeasance 
provisions had not come into operation, but that if ever they 
did the gift over to the Royal College of Surgeons was good 
because the college was a charity. In the Court of Appeal 
it was held that the defeasance provisions had come into 
operation, but that the college was not a charity and, in 
consequence, as the gift over in its favour had not been 
framed so as to take effect only within the period allowed by 
the rule against perpetuities, that gift wholly failed. But it 
was argued for the Institute of Pathology that the effect of 
the failure of the gift over was, in the circumstances of this 
case, to make absolute and free from the defeasance provisions 
the original gift of income in perpetuity for the maintenance 
of the institute, under the rule in Lassence v. Tierney (1849), 
1 Mac. & G. 551. This argument was accepted by the Court 
of Appeal, with the result, as already stated, that the broad 
effect of the judgment of Danckwerts, J., was unchanged 
by the refusal of the Court of Appeal to follow the lines of the 
reasoning by which he had reached his conclusions on either 
of the two main questions in this case. “ABC” 
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Mr. F. R. E. CLARK 
Mr. Francis Robert Earle Clark, solicitor, of Torquay, died on 
9th June. He was admitted in 1932. 
Mr. F. E. GREATHEAD 
Mr. Francis Ernest Greathead, solicitor, of Pembroke, died 
recently, aged 69. He was admitted in 1907 and retired from 
active practice in 1949. 


Mr. C. G. HENY 
Mr. Charles Granville Heny, solicitor, of Matlock, died on 
I8th June. He was admitted in 1893. 
Mr. B. S. MILLER 


Mr. Brian Stothert Miller, solicitor, who was Clerk of the 
Peace for Devon and Clerk to the Devon County Council from 
1914 to 1937, has died at the age of 79. 
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ALLOTMENTS, ALLOTMENT GARDENS AND 
AGRICULTURAL HOLDINGS 


I BELIEVE that only one of the many books brought into 
being as the result of the passing of the Agricultural Holdings 
Act, 1948 (or of the Agriculture Act, 1947, of which it originally 
formed Pt. II1), ventures to make the statement ‘‘ The Act 
applies to holdings however small.’”’ The writer has been 
vindicated by the decision in Stevens v. Sedgeman [1951] 
2 All E.R. 33; 95 Sox. J. 367 (C.A.), in which a piece of 
land half an acre in extent, let at five shillings a year, was 
held to enjoy the status of an agricultural holding. 


The claim was for possession on the expiration of a notice 
to quit served on 10th May, 1950, and expiring 25th December. 
The defendant’s case was that the premises were an agri- 
cultural holding, as defined by the Agricultural Holdings Act, 
1948, s. 1, so that his tenancy was determinable only by a 
twelve months’ notice expiring with an anniversary; the 
plaintiff contended that they were an allotment, as defined 
by the Allotments Act, 1922, s. 22, and (I deliberately use 
this word rather than the word “so’’) that, by s. 1, a six 
months’ notice expiring between a 29th September and the 
6th April next ensuing would suffice. (The Allotments Act, 
1950, has since made the period twelve months: see 
95 Sot. J. 248.) 


The definition of “ agricultural holding ”’ is “‘ the aggregate 
of the agricultural land comprised in a contract of 
tenancy .. .’”’, “ agricultural land’ meaning “‘ land used for 
agriculture which is so used for the purposes of a trade or 
business .. .’’ The importance of the business element was 
the subject of the ‘‘ Notebook” for 10th June, 1950 
(94 Sot. J. 305). In Stevens v. Sedgeman the county court 
judge found as a fact that the defendant sold the produce of 
the land and, urged (as he put it) thereto by counsel for 
the tenant, found that the land was used for agriculture 
for the purposes of a trade or business. So far, then, the 
tenant would be entitled to a twelve months’ notice by virtue 
of the Agricultural Holdings Act, 1948, s. 23. 


The Allotments Act, 1922, contains separate definitions 
of “allotment” and ‘allotment  garden,’’ and_ the 
‘“ Notebook ”’ has occasionally commented on the fact that 
one of these is to be found in a fairly obscure subsection 
in the body of the statute, the other in what one could call 
its proper place, the interpretation section; and on the 
perhaps more significant fact that what is in common parlance 
known as an “allotment ”’ is called an “ allotment garden.”’ 
Thus, “ allotment ”’ is, by s. 3 (7), defined, for the purposes of 
that section (special provisions exempting from the security of 
tenure provisions, and for compensation) as “ any parcel of 
land, whether attached to a cottage or not, of not more than 
two acres in extent, held by a tenant under a landlord and 
cultivated as a farm or garden, or partly as a garden and 
partly as a farm”; while by s. 22 (1) “ allotment garden ” 
means “ an allotment not exceeding forty poles in extent which 
is wholly or mainly cultivated by the occupier for the produc- 
tion of vegetable or fruit crops for consumption by himself 
or his family.” 

Now as the premises claimed in Stevens v. Sedgeman were 
more than forty poles in extent, they could not, as far as 
this Act was concerned, be an allotment garden as defined 
by s. 22 (1), and consequently could not enjoy the advantages 
in the matter of security of tenure provided by s. 1. 


Nevertheless, the county court judge upheld the contentions 
put forward for the plaintiff; and a perusal of the reports 
suggests that those acting for him must have somewhat 
artfully introduced the Allotments Act, 1925, into the dis- 
cussion. The first section of this enactment says: “ In this 
Act, unless the context otherwise requires,‘ allotment ’ 
means an allotment garden as defined by the Allotments Act, 
1922, or any parcel of land not more than five acres in extent 
cultivated or intended to be cultivated as a garden or farm...” 
The only reference to this in Stevens v. Sedgeman is where 
Somervell, L.J., remarks “ The Allotments Acts, 1925, by s. 1, 
increased the area of an ‘ allotment’ from two to five acres.”’ 
But what might have been added, in my submission, is that 
the 1925 enactment in concerned mainly with the provision 
of allotments (loans, town planning, ete.) and only to a very 
limited extent with the relationship between landlords and 
tenants (and then only when a council is landlord), and really 
had no bearing on the matter before the court. The county 
court judge appears, however, to have reasoned as follows : 
the 1925 Act abolished the distinction between allotments and 
allotment gardens, and as this land, though more than forty 
poles in extent, is less than five acres in extent, s. L of the 
Allotments Act, 1922, governs the security of tenure position, 


True, the judge could or should not have been influenced by 
the circumstance that the Allotments Act, 1950, s. [4 (1), 
says that in that Act “allotment garden” shall have the 
same meaning it has for the purposes of the Allotments Act, 
1922; thus ignoring the Allotments Act, 1925, altogether, which 
supports the view that the latter is concerned with the 
provision of land for allotments and allotment gardens 
rather than with security of tenure. This, of course, was not 
a matter which could be introduced into the argument in 
the Court of Appeal which, dealing with security of tenure, 
simply held that there was nothing in the definition of 
“agricultural holding’ in the Agricultural Holdings Act, 
1948, s. 1, to exclude an allotment. The conclusion is that an 
allotment may or may not be an agricultural holding (the 
business element being the decisive factor); if it is, the 
minimum twelve months’ notice provision applies. But an 
“allotment garden” must satisfy requirements both as to 
size and use: it is, as Denning, L.J., tersely put it, an 
allotment of less than a quarter of an acre where a man grows 
vegetables or fruit for himself and his family. 


The saving in the Act of 1948, s. 100 (10), by which nothing 
in that Act is to affect the provisions of the Allotments Act, 
1922, merely meant, it was held, that as regards compensation 
the special provisions in s. 3 (2) of the latter (which do not 
affect security of tenure) existed side by side with those of the 
Agricultural Holdings Act, 1948. 

A “subsidiary submission,” as Somervell, L.J., called it, 
had been put forward “ based on the view that this was, as 
the evidence showéd, a very small holding.” But all three 
members of the court could find nothing in the Act of 19-48 to 
disqualify it for that reason. As a matter of historical interest, 
I might mention that there was, from 1875 to 1923, a require- 
ment of a minimum of two acres which appears to have been 
deliberately dropped when the Agricultural Holdings Act, 


1923, was passed. 
R. Bb. 
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PRACTICAL CONVEYANCING—XXXIV 


STATEMENTS OF PERMITTED USER 

Most solicitors will have noticed already that the practice of 
publishing opinions of the Council piecemeal in the 
Law Society's Gazette las been discontinued and _ instead 
opinions will in future be sent out each year with the annual 
report. The first batch of opinions published in this new 
form is available. It is quite unnecessary to draw attention 
to them as their practical value is well known. One of them 
bears so directly on a matter of constant controversy, however, 
that one may perhaps be justified in mentioning its effect. 
A contract subject to the National Conditions of Sale, 15th ed., 
stated that the property was sold on the footing that the 
permitted use for the purposes of the Town and Country 
Planning Act, 1947, was use as a single private dwelling- 
house. The purpose of this was obviously to incorporate 
condition 14 (2) whereby the purchaser may rescind before 
completion if the use specified is not in fact the permitted use. 
The purchaser’s solicitors inserted a recital in the draft 
conveyance defining the user on Ist July, 1948, and a declara- 
tion as to user on the date of the conveyance. The Council's 
opinion was that user is not a matter of title, and accordingly 
the purchaser could not insist upon having the recital and 
declaration in question in the conveyance, unless specific 
provision therefor had been made in the contract. 

In the first place the firm statement of the view of the 
Council that user is not a matter of title is interesting. The 
writer is pleased to be able to record that he has expressed 
this view for some time (Emmet on Title, 19th ed., vol. I, 
pp. 7, 152, vol. II, p. 976; and see ante, p. 397). Secondly, 
the Council are of the opinion, apparently, that the mention 
of the permitted use in the contract does not justify the 
mention of that use in the conveyance. On this point also 


the writer agrees. Under condition 14 (2) of the National 
Conditions, 15th ed., the purchaser may rescind before 
completion on the ground that the specified use is not the 
permitted one but after completion he must accept the 
position. This indicates that the note of the use in the 
contract does not justify a statement of it in the conveyance 
because such a statement could not have any effect consistent 
with the bargain between the parties. 


The practice, adopted by a number of solicitors, of including, 


a declaration of user in the conveyance certainly seems to be 
wrong where the current Law Society or National Conditions 
were incorporated in the contract. The effect of both forms 
is that after completion the purchaser must take the risk 
that the permitted user is not what he thought it was. 
Therefore, a vendor’s solicitor should refuse to allow any 
statement of user to go into the draft conveyance. It is far 
from certain what effect such a statement might have, if it 
has any effect at all, but the vendor’s solicitor seems clearly 
within his rights in deleting it and it is wise to do so. Even 
where those conditions do not apply there does not appear 
to be any good reason why the statement should be in the 
conveyance unless it is necessary for the purpose of defining 
other terms, for instance, a guarantee of the permitted user 
which the vendor may have agreed to give in special 
circumstances. 

Once again, the writer would draw attention to the danger 
of assuming that planning control relates solely to changes of 
use. “‘ Development ’’ may consist of building operations 
not involving changes of use and however careful one may be 
in defining and investigating the use of property, unauthorised 
building operations may result in a serious breach of planning 


control. “as 
5.G. 3. 


HERE AND THERE 


KEEP IT DARK 
WE once knew a Frenchman resident in London who became 
rapturous over the charm of the Temple, concluding with an 
ecstatic eulogy of that lovely building on the Embankment 
that looks just like the palace of the Sleeping Beauty. It 
was only after a perceptible pause for reflection that we 
recognised under this veil of poetic imagery the Victorian 
Renaissance horror (all that architectural over-dressing was 
meant to be Renaissance, wasn’t it ?) of the building known 
as Temple Gardens, for the destruction of which all good 
Templars (save those who happened to have furniture or 
other chattels inside) prayed fervently but vainly throughout 
the late hostilities. They felt that, like the late Middle 
Temple Library and Inner Temple Hall, it would cut a far 
more satisfying figure as a ruin. However, those responsible 
for the esthetic amenities of the Festival, ranking Temple 
Gardens (it would seem) with Edinburgh Castle, Windsor 
Castle and St. Paul’s Cathedral, and (for all we know) 
technically advised by our French friend, picked on it as a 
suitable subject for an essay in enchantment by floodlighting 
and, incidentally, for the expense of a prodigious amount of 
electric current. Now, curiously enough, Temple Gardens 
is not just a piece of scene painting. It so happens that real 
people actually work and even live there, and a barrister 
who occupied a flat on an upper floor felt himself constrained 
to protest to the appropriate Ministry when he found seven 
or eight powerful floodlights permanently trained on _ his 
windows. Agitated, no doubt, by the false position in which 
he would be placed as a member of the Bar if he permitted 
himself to be illuminated like a public monument—profes- 
sional opinion maintains a reactionary prejudice against 
decorating chambers with neon signs and coloured lights— 
he intimated by way of ultimatum that if the nuisance 
remained unabated he would abate it in person by cutting 


the wires or diverting the lights. Overlooked by no neighbours, 
bathed in nothing more disturbing than the chaste romantic 
radiance of the moon (and that only intermittently), 
he had hitherto needed only the most diaphanous of draperies 
for the protection of his windows and of his quiet enjoyment. 
Now his ancient lights were outfaced by the ruthless dazzle 
of the new exhibitionist world, which, reflected from his 
ceiling, impartially drove sleep from his bed, over-illuminated 
the manuscripts on his study table and diffused itself 
inescapably into every corner of his once reposeful sitting- 
room. The glare was so strong that he could read by it. 
Now, on complaint made, the men at the Ministry “ were 
very pleasant about it.’’ They never pointed out (as one 
might have expected they would) that free illumination on 
such a scale would cut the complainant’s electric lighting bill 
to nothing. They did not even try to make a charge in 
respect of the service. (It would have been no more unreason- 
able than half the things officials make us pay for one way 
and another.) On the contrary, at a cost of some £100 to 
£150 they supplied and fixed a complete new set of curtains 
for the windows, but whether or not they retained a 
reversionary interest in them at the end of the Festival 
report docs not say. Anyhow so far so good. 


NO CURTAINS HERE 
THE incident rang a bell somewhere in my memory and I 
recalled Courteline’s funny little playlet written at the time 
of the Paris Exhibition of 1900 about a tenant whose quiet 
enjoyment had been rather differently butchered to make a 
public holiday. One of the features of that particular festival 
was a moving pavement (same principle as the moving staircase) 
rigged up at first floor level to carry exhibition goers from 
the Champ de Mars to the Invalides. One La Brige, the 
tenant of a flat on the route, finds his comfort rudely disturbed 
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from 8 a.m. to 11 p.m. while the thing is working, carrying 
past his windows a constant stream of jolly sightseers pointing 
in, shouting in and flicking in olive and cherry stones. 
He sues the Electric Transport Company who run it. 
Defence: The Exhibition Corporation have by contract 
authorised us to work it; if we have acted ultra vires go for 
them. He sues the Exhibition Corporation. Defence: 
We've acted under the authority of the Corporation of the 
City of Paris; if they have been guilty of a breach of duty 
in authorising us to make this concession to the company 
vo for them. He sues the Paris Corporation, who are also 
the ground landlords of his block of flats. Defence : There’s 
no privity of contract between us; go for your immediate 
landlord. He sues the landlord for breach of his covenant for 
quiet enjoyment. Defence: I’m not responsible for the acts 
of a third party; if you are aggrieved by the actions of a 
public body bring an action in the Conseil d’Etat. All this 
comes out in the playlet (the scene is a Court of Justice) 
when the unfortunate La Brige is prosecuted for indecent 
exposure under art. 330 of the Code on the complaint of 
no less than 13,687 persons. His defence: Early in the 
morning he was bending down at the far end of his bedroom 
trying to recover a sixpence that had rolled under the 
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wardrobe. If 13,687 people said they saw (I borrow that 
convenient dress-making expression) his lower back no 
doubt they did, but he never showed it to them and so there 
was no offence in law. In warm weather had he the right 
to open his own window?) Yes. Ina flat for which he duly 
paid his rent had he the right to bend down to pick up a 
sixpence ? Yes. In his own flat could he lawfully dress as 
a Mexican? Yes. As a Turk? Yes. As a Scotchman? 
Violent reaction from the Associate: No. It all ends up 
rather in the mood of one of A. P. H.’s Misleading Cases. 
The judge holds the line of defence valid ; nothing is so sacred 
and inviolable as a man’s home. But if the courts gave 
judgment for everyone who happened to be in the right it 
would completely dislocate a society which only held together 
by force of habit. The line of defence might be valid but the 
defendant was debarred from relying on it. Verdict : Guilty. 
Thirteen months’ imprisonment. Incidentally, it is curious 
to reflect that in England at least the law has marched on 
a goodish way since then. Early this month the Bristol 
magistrates held that for a youth to walk about naked in his 
garden in sight of the neighbours was not an offence — not 
under the Vagrancy Act anyway. 
RICHARD Ror, 


NOTES OF CASES 


HOUSE OF LORDS 
COAL MINE: NEGLIGENT SHOT-FIRING 
Harrison v. National Coal Board 
Lord Porter, Lord Normand, Lord Reid, Lord Oaksey, 
and Lord MacDermott sth May, 1951 

Appeal from the Court of Appeal ({1950) 1 K.B. 466; 
94 SOL. J. 145). 

A shot-firer in a mine detonated his charge prematurely in 
that he failed to give the plaintiff, a coal-face worker, the 
necessary warning. Jones, J., dismissed the workman’s action 
against the defendant board on the ground of Common employ- 
ment. The Court of Appeal affirmed that decision, and the 
plaintiff now appealed. By reg. 1 of the General Regulations 
made under s. 86 of the Coal Mines Act, 1911, it is the duty 
of the manager and under-manager of the mine “ to carry out 
and to the best of their ability enforce ’’ every order regulating 
the use of explosives. By art. 2 (e) of the Explosives in Coal 
Mines Order, 1934, made under s. 61 of the Act of 1911, the 
person firing the shot must, before doing so, see that all those 
in the vicinity have taken proper shelter. By art. 6 competent 
persons must be appointed in writing by the manager of the 
mine to perform the shot-firing, and no shot is to be fired by any 
other person. The House took time for consideration. 

Lorp PorTER said that since the plaintiff could not succeed 
in an action for common-law negligence it was incumbent on 
him to show that the duty, the breach of which was relied on, 
was imposed on his employers or, at any rate, on one who was 
not his fellow-workman. ‘To establish this right he put forward 
two alternative propositions: (1) that the duty lay on the 
employers themselves ; (2) that it was imposed on the manager, 
and that the manager was not a fellow-workman. As to the 
second contention, Wilson v. Merry and Cunningham (1868), 
L.R. 1 H.L. (Sc.) 326 at p. 329; Hedley v. Pinkey & Sons 
Steamship Co., Lid. (1894, A.C. 222 at p. 220; and The Napier 
Stay (1939) P. 330 at*p. 340, were authorities to the contrary, 
and the House should not depart from the principles there laid 
down. Where the alleged breach of duty was that of a subordinate 
to whom the manager was assumed to have delegated the per- 
formance of the duty imposed on him (e.g., the shot-firer whom 
he had appointed), he was the fellow-servant of the shot-firer 
inasmuch as cach was engaged in performing directly or by 
delegation the same task. Apart from the defence of common 
employment, however, the further question had to be considered 
what duty in this matter was in fact laid on the manager. The 
problem was not the same as that which involved the liability 
imputed to an owner upon whom, it was said, the duty was 
imposed because he was the owner, and not by any general 
provision in the Act or Regulations. The only general provision 
as to the manager’s liability was that contained in reg. 1 of the 
Gencral Regulations of 1913 “‘ to carry out and to the best of his 


ability enforce the Regulations.” With those words might be 


contrasted the obligation imposed by the same regulations on 
all other persons employed to “comply with” them. ~The 
expressions had not the same meaning. The manager was 
obliged to carry out the duties imposed on him and do his best 
to enforce those imposed on others. On the judge's finding the 


manager was not in fault. He had done his best, and so, even 
if he was not a fellow-servant of the plaintiff, he had not failed 
to enforce the regulations to the best of his ability. The question 
whether the duty laid on the shot-firer was one for the carrying 
out of which the owner was personally liable, or whether he had 
some lesser responsibility, was a difficult and contentious matter. 
Apart from authority, his (his lordship’s) conclusion would be 
that there was no universal rule making the owner liable civilly 
for the non-fulfilment of the regulations. Unless he were 
especially charged or excused, his liability or non-hability must 
depend on a careful analysis of the particular regulation which 
had been broken. His lordship reviewed the authoritics, includin 

Yelland v. Powell Duffryn Associated Collieries, Ltd. |1O4l 


1 K.B. 154; L. & N.E.R. v. Berriman (1946) A.C. 278; and 
Wilsons & Clyde Coal Co., Lid. v. English {1938, A.C. 57, and 
said that the general effect of the consfderations there siated 
warranted the conclusion that the Act and Regulations created 
two sets of duties, one placed on the owner personally, the other 


on his employees. The first might either exist by direct enact 
ment or be derived from the substance of the relevant section o1 


regulation. Where, however, neither of these cimeumstances 
existed, the only obligation of the owner was to be found in 
sections such as s. 75 which imposed a qualified duty on him, 


making him responsible both civilly and criminally unless he had 


used due care. In the present case the judge found that all due 


care was exercised, and, as no personal liability was imposed 
on the owner, he was not responsible for the shot-fire r’s OMISSIO1 
and the consequent injury to the plaintiff. The appeal failed. 


The other noble lords (except Lord Reid, who dissented) 
concurred in the dismissal of the appeal. Appeal dismissed. 
F, W. Beney, K.C., and J. WeLuskey (Corbin, 
Gilhert Paull, W.C., 


! 
1 


APPEARANCES : 
Greener & Cook, for Raley & Pratt, Barnsley) ; 
H. B. H. Hylton-Foster, K.C., and R. M. Everett (Rh. S.S. 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law. } 
SHIP-REPAIRING LICENCE: NECESSITY FOR WRITING 
Howell v. Falmouth Boat Construction, Ltd. 

Lord Simonds, Lord Normand, Lord Oaksey, Lord Kadclifte, and 
Lord Tueker. 20th June, 1951 

Appeal from the Court of Appeal. 

The plaintiff company carried out repairs and alteration 
defendant’s ship before a licence covering the work wa 
Before the issue of the written licence the plaintifis did work 
the ship, using materials which they had in stock, under an oval 
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authorisation of a surveyor and licensing officer employed by the 
Board of Trade. On 22nd June, 1942, the Director of Shipping 
at the Admiralty sent a letter to all licensing officers giving them 
directions on the policy they were to follow. It contained the 
following paragraph : ‘‘ I understand that it has been made clear 
to you that when you are dealing with reliable ship repairers 
and owners with a good record you ought not to delay the putting 
in hand of obvious repairs merely pending the actual issue of a 
licence.’’ That letter was of administrative effect only and had 
not the authority of an order made under the Dc fence Regulations. 
The defendant refused to pay 44,371 11s. 7d. demanded by the 
plaintiffs for work done to the ship on the ground that some of the 
work had been done before the written licence had been issued, and 
that other of it was not covered by that licence, so that the 
cost was irrecoverable by virtue of the Restriction of Repairs of 
Ships Order, 1940, made under reg. 55 of the Defence (General) 
Regulations, 1939. The action came before an official referee, 
who dismissed it. The Court of Appeal allowed the plaintiffs’ 
appeal. The defendant now appealed. The House took time for 
consideration. 

Lorp NorMAND said that when, in the Defence Regulations, 
1939, the word “ licence ”’ was used it bore the meaning “‘ written 
licence ’’ and excluded oral licence. That appeared most clearly 
in reg. 87, where it was associated with “ certificate or written 
permission,’”’ and in reg. 83 where the words were “ licence or 
other document.’’ On the other hand, words like “ permission ”’ 
and “ leave ’’ were used where the authority might be expressed 
either orally or in writing. In his opinion a licence under reg. 55 
must be written. His lordship then negatived the proposition, 
which had found favour with Denning, L.J., that, where 
Government officers, in their dealings with the subject, took on 
themselves to assume authority in a matter with which he was 
concerned, he was protected if in fact they had exceeded their 
authority. The next question was whether a licence under the 
Order of 1940 could be retrospective. Retrospective authority 
was a familiar conception in our law, but it needed more than that 
to justify the construing of a licence to carry on an activity 
otherwise prohibited by statutory order as including a licence 
with retrospective effect. It would be a dangerous power to place 
in the hands of Ministers and their subordinate officials to allow 
them, whenever they had power to license, to grant the licence 
ex post facto; and a statutory power to license should not be 
construed as a power to authorise or ratify what had been done 
unless the special terms of the statutory provisions clearly 
warranted the construction. There were, however, sufficient 
indications that reg. 55 was a warrant for an order making 
provision for licences having retrospective effect. Regulation 55 
and reg. 56a presented a somewhat peculiar contrast. Both 
were concerned with repair work which might be of the highest 
urgency in the crises of war, 55 concerning the repair of ships 
and 56A the repair of buildings. Regulation 56A differed from 
reg. 55 in two important particulars : under it, repairs could not 
be carried on unless there were a licence ‘in force’? which 
authorised them. That plainly excluded a licence with retrospec- 
tive effect. But then, in order to avoid the possibly disastrous 
delays which might take place if no work could be done on, for 
example, a bomb-damaged building till a written licence was 
obtained, the regulation provided a defence if the acts done without 
authorisation or licence were urgently necessary and were done in 
circumstances of emergency which rendered it impracticable to 
obtain an authorisation or licence. It was difficult to resist the 
inference that the defence of emergency or some equivalent 
provision was not inserted in reg. 55 or in the orders made under it 
because it was contemplated that repairs of ships might be 
undertaken under official supervision subject to a licence to be 
afterwards granted. His lordship held that the licence of 
11th October, 1947, might be construed as retrospective, and said 
that when the officer authorised to grant licences with retrospective 
effect came forward to depone that all the work done in fact had 
his authority, any defect in the licence which he had power to 
cure and which ought to have been cured should be disregarded. 
In such a case, too, he (his lordship) would decline to apply the 
rule that money could not be recovered for services given or 
materials supplied in breach of a statutory prohibition. To do so 
would be to stretch the precedents beyond reason and to pass from 
reality into formalism and make-believe. He would dismiss the 
appeal. 

The other noble lords concurred. Appeal dismissed. 

APPEARANCES: C. IP. Havers, K.C., and C. H. Duveen (Theodore 
Goddard & Co.); Ryder Richardson and S. H. Noakes (Layton 
and Co.). 


{Reported by R. C. Catuurn, Esq., Barrister-at-Law.] 
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COURT OF APPEAL 


MOTOR CARS: REGISTRATION BOOKS 
Polsky v. S. & A. Services, Ltd. 
Cohen, Denning and Hodson, L.JJ. 20th April, 1951 

Appeal from Lord Goddard, C.J. 

The plaintiff desired a loan of £400 to place in his bank to meet 
a cheque for £895 which he had paid in payment for a car which he 
had purchased. He therefore entered into a transaction with the 
defendants, whereby they purported to purchase his car and then 
to let ic out to him on a hire-purchase agreement. The 
defendants used the forms which they usually used for their hire- 
purchase business, reference being made to an initial cash 
payment of £495 by the plaintiff to the defendants, the balance 
of the purchase price, £400, found by them, and charges being 
£50. The plaintiff brought an action against the defendants, 
claiming a declaration that the agreement was really a bill 
of sale within s. 3 of the Bills cf Sale Act (1878) Amendment 
Act, 1882, and therefore void under that Act because 
unregistered. Lord Goddard, C.J., gave judgment for the 
plaintiff, and the defendants appealed. 

The court held, on what was really a question of fact, that the 
transaction was merely a loan of £400 by the defendants to the 
plaintiff on the security of the car, with a provision for payment 
of £50 as a bonus or interest, and that the agreement was void 
as it had not been registered. 

DENNING, L.J., said that a very good test of a genuine purchase 
of a car was provided by the registration book. In the ordinary 
case of a genuine sale and purchase of a car the purchaser took 
special care to get possession of the book and to have it 
transferred into his own name for the very good reason that it 
was the best evidence of title (see Bishopsgate Motor Finaiice 
Corporation, Ltd. v. Transport Brakes (1949) 1 IWX.B. 322; 93 
Sol. J. 21, and Pearson v. Rose and Young {1951) 1 K.B. 275 ; 
94 Sol. J. 778). The defendants had sought to justify their 
claim to retake the car on the ground that if hirers resold cars 
it struck at the root of their business. They had refused to 
accept the full amount due which the plaintiff offered to pay 
because they wanted to stop hirers selling cars. He (his lordship) 
would like to suggest to them a better way: if the transaction 
were a genuine purchase by them of the car and a subsequent 
letting of it, they should take steps to see that the registration 
book recorded the true facts. They should either have the book 
transferred into their own name as the owners of the car, or they 
should see that their interest was recorded on it. If they allowed 
the hirer to register himself as the person by whom the car was 
kept and used they should see that he added the words : “‘ under 
hire-purchase from ’”’ the finance company. There was nothing 
in the regulations to prevent their doing so and it would provide 
a much-needed safeguard both for themselves and for imnocent 
purchasers. ; 

CoHEN, L.J., said that he would reserve his view with regard 
to the registration book, not because he differed from anything 
which Denning, L.J., had said, but because the courts had not 
heard any full discussion on the subject. 

Hopson, L.J., also said that he expressed no opinion as to 
the merits or otherwise of the policy suggested with regard to 
motor car registration books. Appeal dismissed. 

APPEARANCES: Melford Stevenson, K.C., and F. 
(Gouldens) ; F. S. Laskey (Canter, Hellyer & Co.\. 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Hallis 


MEASURE OF DAMAGES: REASONABLE COMPROMISE 
OF CLAIM AGAINST PLAINTIFF 
Biggin & Co., Ltd. v. Permanite, Ltd., and Others 
Somervell, Singleton and Birkett, L.JJ. 26th April, 1951 

Appeal from Devlin, J. ({1951, 1 K.B. 422). 

The plaintiffs supplied to their customers roofing material 
which they had bought from the defendants. The material 
having proved defective, the plaintiffs’ customers claimed 
damages from them. The matter went to arbitration and the 
plaintiffs, on the advice of their counsel, agreed to pay their 
customers £43,000 and their costs. They claimed that sum from 
the defendants. Devlin, J., awarded damages at a lower rate, 
holding that the settlement was not a foreseeable consequence 
of the plaintiffs’ customers’ claim, but was due to the plaintiffs’ 
voluntary act. The plaintiffs appealed. 

SOMERVELL, L.J., said that the result of the judge’s conclusion 
was that a plaintiff must prove his damages strictly to the extent 
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of showing that they equalled or exceeded £43,000, and that, 
if that involved, as it would here, a very complicated and 
expensive inquiry, still that had to be done. The law encouraged 
reasonable settlements, especially where strict proof would 
be a very expensive matter. The question was what evidence 
was necessary to establish reasonableness. It was relevant to 
prove that the settlement was made under advice legally taken. 
The client could do that; but he did not think that the advisers 
would normally be relevant or admissible witnesses, though in 
special cases they might. The plaintiff must lead evidence, 
on which he could be cross-examined, of facts which the witnesses 
themselves proved, and of what would probably be proved if the 
arbitration had proceeded, so that the court could come to a 
conclusion whether the sum paid was reasonable. The defendant 
might seek to show that it was not reasonable or that some vital 
matter had been overlooked ; but if there were evidence at the 
end of the matter on which the court could come to a conclusion 
that in the circumstances the settlement was reasonable then 
he thought it should be the measure of damages. Parties, as 
Bowen, L.J., had said in Hammond & Co. v. Bussey (1887), 
20 Q.B.D. 79, had been held to contemplate litigation in the sort 
of circumstances which had arisen in the present case, and it 
would be unfortunate if they were not also held to contemplate 
reasonable settlements in the type of circumstances which had 
arisen here. If that were right, had the plaintiffs shown it was a 
reasonable settlement ? He was of opinion, reading the evidence, 
that they had. There must therefore be judgment for them for 
£43,000. 


SINGLETON and Birkett, L.JJ., concurred. 


APPEARANCES} Gilberi Beyfus, WK.C., and B. B. Slenham 
(Carpenters); Siv Walley Monckton, W.C., D. Narmel, W.C., 
and ©. RR. Beddington (Allen & Overy). 


{Reported by R. C, Catsurn, Esq., Barrister-at-Law.] 


Appeal allowed. 


AMENDMENT OF PLEADINGS: DUTY OF COUNTY 


COURT 
Cole v. Le Jeune 
Kvershed, M.R., Morris, L.J., and Roxburgh, J. 
10th May, 1951 
Appeal irom West London County Court. 


The plaintilf, as tenant, claimed from the defendant, as her 
landlord, damages in respect of property which she alleged had 
been stolen from the furnished room of which she was the tenant. 
During the hearing in the county court the plaintiff obtained 
leave to make the amendment of her statement of claim neces- 
sitated by the emergence of the fact that the relationship between 
the parties was that of licensor and licensee and not of landlord 
and tenant. The plaintiff was awarded damages. When the 
costs came to be taxed, the question of the amendment of the 
statement of claim was raised. The plaintiff, by her counsel, 
stated that the amendment had not been formulated and that it 
was after all perhaps not necessary. The pleadings were 
accordingly left unamended. ‘The defendant appealed against 
the decision of the judge, and the appeal does not call for report 
except for the following observations on the point of pleading 
made by Evershed, M.R., at the beginning of his judgment. 


I:VERSHED, M.R., said that it was important that the record 
should be in order when a case came before that court, the more 
so since the matters on which appeal lay to that court from the 
county court were strictly limited by statute. It must be said 
in the plainest terms that, the judge having ordered an amendment 
of the pleadings, it was the duty of the court and of counsel to 
see that that amendment was effected and that the record was 
put in order. The Court of Appeal had now done that; the 
statement of claim had been amended in certain respects which 
nade it show clearly as a pleading that it covered an allegation 
of licensor and licensee as well as that of landlord and tenant. 
Pleadings were not invented to ensnare litigants, who were 
unaccustomed to the intricacies of the law; they were made to 
formulate the issues which the court had to determine ; and it 
was therefore of the utmost importance, when in such a matter 
the judge allowed amendment, that the record should be put in 
proper order. As it had now been put in order, the court could 
proceed to the consideration of the case. Appeal dismissed. 


APPEARANCES: D. A. M. Kemp (Groos, Guest, Lowden and 
Hazell); F. P. Spicer (Thomas Eggar & Son). 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 
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CHANCERY DIVISION 


SETTLEMENT: COMPANY STOCK: SPECIAL CAPITAL 
PROFITS DIVIDEND: INCOME OR CAPITAL 
In re Kleinwort’s Settlements; Westminster Bank, Ltd. v. 
3ennett 


Vaisey, J. 15th June, 1951 


Adjourned summons. 


Two thousand pounds of the ordinary stock of ‘Thomas 
lilling, Ltd., were vested in trustees upon the trusts of a 
settlement. On 17th March, 1949, the company passed a 
resolution that 420,600,000 British Transport 3 per cent 
guaranteed stock should be distributed to the ordinary stock 
holders by way of a special capital profits dividend at the ratio 
of 45 British Transport stock for every {1 ordinary stock of 
Thomas Tilling, Ltd. The court was asked to determine whethe1 
the £10,000 British Transport stock received by the trustees of 
the settlement should be distributed to the tenants for life as 
income of the trust fund, or whether part or all of it should be 
retained as capital. 

ValIsEY, J., said that, in Jn ve Sechiavi ; Argenti v. Sechiavri 
1950} 1 All E.R. 417, Romer, J., in circumstances indistinguish 
able from the present, had declared that another sum of British 
Transport stock received by trustees in respect of Thomas 
Tilling stock, forming part of a settled fund, was to be treated 
not as an accretion to capital but as income. He (Vaiscy, J.) 
was in full agreement with that decision, and the only question 
for his decision was as to the suggested jurisdiction to apportion 
It had not been disputed on behalf of the life-tenants in the 
present case that such a jurisdiction existed and could be 
exercised in proper circumstances. There were here no special 
circumstances, and there was nothing in the nature of a general 
rule that profits, distributed in whatever shape as dividends, 
and belonging under well-settled principles to a tenant for life, 
must be subject to an apportionment for the benefit of the 
capital. The trustees would accordingly have to deal with the 
£10,000 British Transport stock as income of the trust funds. 

APPEARANCES : Jopling (Theodore Goddard & Co.); 
J. A. Brightman (Simmons & Simmons; Official Solicitor) ; 
W. I’. Waite (Lawrence, Graham & Co.). 


{Reported by Crive M. Scumirrnorr, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
REMOTENESS OF DAMAGE: FACT OR LAW 
Mehmet Dogan Bey v. G. G. Abdeni & Co., Ltd. 

McNair, J. 20th April, 1951 

Special case stated by an arbitrator. 

Owing to delay in the remitting to the claimant shipowner 
by the respondents, who had chartered his steamship, of the 
freight money due and payable in sterling in London, the devalua 
tion of the pound sterling intervened, and the shipowner suffered 
loss accordingly. The arbitrator found that the shipowner’s 
loss would not have occurred but for the late payment in breach 
of the charterparty, but he held that that loss was not reasonably 
foreseeable. He therefore adjudged that the shipowner’s 
claim failed, subject to the decision of the court on the question 
of law whether on his findings of fact the shipowner was entitled 
to £3,953 ils. 2d. as damages for breach of the charterers’ 
obligations to pay the freight in London not later than 
6th September, 1949. 

McNair, J., said that Hobbs v. London and South Western 
Railway Co. (1875), 10 Q.B.D. 111; Hammond & Co. v. Bussey 
(1887), 20 Q.B.D. 79; Chaplin v. Hicks {1911} 2 K.B. 786; and 
McMahon v. Field (1881), 7 Q.B.D. 591, constituted a formidable 
body of judicial opinion to the effect that, in contract at least, 
remoteness of damage was a question of law. But in his view 
there were equally strong indications to the contrary in the 
speeches in Monarch Steamship Co., Lid. v. Karlshamns 
Oljefabriker (A /B) [1949] A.C, 196, where Lord Wright said that 
remoteness of damage was in truth a question of fact, supporting 
that conclusion by a reference to the statement of Lord Haldane, 
L.C., in British Westinghouse Electric and Manufacturing Co., 
Lid. v. Underground Electric Railways Company of London, Lid. 
(1912) A.C. 673, to the effect that the quantum of damage was a 
question of fact and the only guidance the law could give was 
to lay down general principles which afforded at times only 
scanty assistance in particular cases. The apparent inconsistency 
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between the expressions of opinion in the four cases relied on by 
counsel for the owner and the speeches in the Monarch casc, 
supra, could in his opinion be resolved if it were accepted that 
it was the function of the judge to direct the jury as to the 
meaning of the terms “ natural and direct consequences ” or 
‘“‘ reasonably foreseeable consequences,”’ and whether a particular 
head of damage was capable in law of being a consequence 
falling within those phrases, and to direct them whether there 
was any evidence that a particular consequence was one falling 
within those expressions. It was then for the jury to find as a 
fact whether a particular head of damage was such a consequence, 
and the jury’s conclusion on that point (subject to there being 
evidence to support it) was final. The matter was in his opinion 
so treated in Weld-Blundell v. Stephens {1920} A.C. 956, where, 
it was significant to note, neither Lord Dunedin nor Lord Sumner 
had suggested that the issue of remoteness was never one for the 
jury under a proper direction. If that conclusion as to the 
effect of the authorities were correct, then in his judgment the 
findings of the arbitrator in para. 22 (3), (4) and (5) were findings 
of fact which conclusively determined the issue against the 
shipowner. Judgment for the charterers. 

APPEARANCES: A. A. Mocatta, K.C., and FR. P. Colinvaux 
(Holman, Fenwick & Willan); J. Megaw (Constant & Constant). 


‘Reported by R. C. Catsurn, Esq., Barrister-at-Law. | 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


DIVORCE: INSANITY 
Frank v. Frank 
Mr. Commissioner Bush James, KX.C. 27th April, 1951 
Husband’s petition for divorce. 
The parties were married in 1939 and on 16th October, 1945, 
the wife was admitted to a mental hospital under a reception 
order dated 12th October, 1945. She remained there until 


SURVEY OF 


ROYAL ASSENT 
The following Bills received the Royal Assent on 22nd June : 
Baptist and Congregational Trusts 
Common Informers 
Criminal Law Amendment 
Fraudulent Mediums 
Leasehold Property (Temporary Provisions) 
London County Council (Money) 
National Insurance 
Pet Animals 
Royal Albert Hall 
Telegraph 
HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read First Time :— 


Coal Industry Bill [H.C.] [19th June. 


Read Second Time :— 
Shetheld Extension Bill [H.C. } [21st June. 
Read Third Time :— 
Dangerous Drugs Bill [H.L.] 
Faversham Navigation Bill [H.L.| 
New Streets Bill [H.C.] [21st June. 
Nottinghamshire County Council Bill {H.L.} [19th June. 
Saint Benet Gracechurch Bill [H.C.} [20th June. 
Swindon Corporation Bill [H.L.} [19th June. 


{21st June. 
[19th June. 


In Committee :— 


Courts-Martial (Appeals) Bill [H.C.] {19th June. 


B. DEBATES 

On the committee stage of the Courts-Martial (Appeals) Bill, 
the MarguEss OF READING asked for the qualifications of the 
‘other persons ’’ whom the Lord Chancellor might appoint to 
the court. Lorp Jowirr said the only persons he would 
contemplate for selection and appointment were persons with 
definite and considerable legal experience. He would not think 
it right to appoint distinguished officers merely because they had 
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discharged “‘ not improved ”’ on 23rd December, 1946. On that 
date she was taken under escort to a mental hospital in Scotland, 
where she arrived the same day and was admitted under an 
emergency certificate dated 23rd December, 1946, followed by a 
sheriff's order dated 24th December, 1946, under the Lunacy 
(Scotland) Acts, 1857 to 1919. She remained there without leave 
of absence until discharged “ not improved’? on 25th March, 
1948, on her transfer to St. Pancras Hospital, London. On the 
day of her arrival at that hospital an order was made by the 
relieving officer followed by a reception order dated 29th March, 
1948. She was admitted on that day to a mental hospital in 
Surrey, where she remained under continuous care and treatment 
up to the presentation of the petition in November, 1950. She 
was still there under care and treatment at the hearing of the suit. 
The husband sought divorce on the ground that the wife had been 
under continuous care and treatment in a mental institution for 
the five years preceding presentation of the petition (s. 2 (d) 
of the Matrimonial Causes Act, 1937). It was argued for the wife, 
who appeared by the Official Solicitor, as guardian ad litem, 
that there had been no such continuous care and treatment. 

Mr. COMMISSIONER BusH JAMEs, K.C., giving judgment, 
referred to Crutchfield v. Crutchfield (1946), 62 T.L.R. 661, and 
Murray v. Murray {1941} P. 1, and said that Sir Wilfrid Greene, 
M.R.’s observations in the latter case, at p. 7, appeared to him 
to be decisive of the present case. Therefore he had come to the 
conclusion that there were three periods (a) while the wife was 
being transferred to Scotland, (6) while she was being transferred 
from Scotland to St. Pancras Hospital, and (c) the period which she 
spent at St. Pancras Hospital after her arrival and until the making 
of the reception order on 29th March, 1948, when the requirements 
of the statute were not complied with. The petition must there- 
fore be dismissed. Petition dismissed. 

APPEARANCES: J. B. Latey (Capel Cure, Glyn Barton & Co.) ; 
Stuart Horner (Official Solicitor), 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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knowledge of service conditions or anything of that sort. He 
would seek lawyers of a really high degree of competence and 
standing, and would seek later on to insert a suitable form of 
words to cover this point. Lord Jowitt also said that Members 
of Parliament, otherwise eligible for appointment, would be 
disqualified therefrom as the offices would be offices of profit 
under the Crown. 

Dealing with an amendment relating to the mode of summoning 
the court, the EARL oF SELKIRK said that the further the accused 
was away from the Court of Appeal the higher should be the level 
at which legal aid was given under the Bill, because the costs 
would necessarily be higher. He thought that the court should 
sit as near as possible to the accused because it was most 
important that the appellant should have easy access to his 
solicitor and counsel. The Bill gave this appeal court power to 
fine or imprison a civilian for contempt of court—a power never 
before held by a military court—and he thought that the court 
might be well advised to act through the local criminal courts in 
such cases. Lorp GopDARD thought an impasse would soon 
be reached if the Bill became an Act. Scottish soldiers might 
say they wanted to be tried by a Scottish judge, and he might 
have to ask Scottish judges to come to London to try cases from 
the Scottish regiments stationed there. Lorp Jowitt said the 
matter came under the words in the Bill providing for the Act 
to be administered ‘‘ in accordance with directions given by the 
Lord Chief Justice with the consent of the Lord Chancellor.” 
They were constantly making such directions and so far there 
had been no trouble. He visualised a considerable number of 
hearings in Edinburgh, with the Lord Chief Justice writing on 
the arrangements to the Lord Justice General. It would be 
desirable to have sitting in the Scottish court one judge who 
habitually sat in London, to prevent any jurisprudence growing 
up in Edinburgh which differed from that in London. There 
would also be one of the Scottish members sitting in London. 
It would be better to leave to common sense where each particular 
appeal should be heard. The same considerations applied to 
Northern Ireland. 

Lord Jowitt said the procedure for securing witnesses was 
almost the same as that laid down for the Court of Criminal 
Appeal. Section 49 of the Judicature Act allowed the High 
Court to issue a subpoena whenever a witness was within the 
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United Kingdom if an affidavit showed his attendance to be 
necessary. Failure to comply with the order was punishable by 
the Court of Session or by the High Court of Northern Ireland, 
as the case might be. 

Next, Lorp READING moved an amendment designed to 
expedite the procedure to be laid down under the Bill for the 
hearing of appeals. The amendment aimed to give the convicted 
person an alternative course of procedure to that already set 
forth in the Bill. He thought the latter, which required the 
procedure by petition to be gone through before even the 
originating step of an application for leave to appeal could be 
taken, involved an unnecessarily complicated and dilatory 
procedure. It was not right that a man should have to wait for 
a long period of time before he knew whether his sentence was 
going to be carried out or not. Hence, his amendment provided 
that it should be open to the accused to attach to his petition 
an application which, if the petition was rejected, automatically 
gave him leave to proceed with his application for leave to appeal 
tothe court. It was also provided that where the Judge Advocate 
of the Fleet or Judge Advocate General refused leave to appeal, 
there should be an appeal against that refusal to the full 
Courts-Martial Appeals Court. 

The Lorp CHANCELLOR, objecting to the amendment, said it 
would make sure that whenever there was an unsuccessful petition 
there would also be an appeal to the court. Again, if the Judge 
Advocate General had the refusal of applications for leave to 
appeal, he thought it certain that appellants would always go on 
to ask the full court for leave to appeal. Lord Jowitt himself 
suggested that the Judge Advocate General should, in rejecting 
a petition, be able to certify that a case was fit for appeal, and 
leave should be automatically given by the judge of the Appeals 
Court. Lorp GoppDArRD also opposed the amendment. It would 
be a mistake to remove the “ filter’ of the petition system. He 
hoped it would act as did the need for an application for leave to 
appeal in the Court of Criminal Appeal. There, of some 1,200 
applications annually (most of them with no grounds whatever), 
30 per cent. of applications to appeal against sentence and 25 
per cent. of applications to appeal against conviction were 
dropped after rejection by a single judge. LorD READING 
withdrew his amendment. 

The Eri oF SELKIRK moved deletion in cl. 10 (legal aid to 
appellants) of a power in the court to appoint ‘counsel without 
solicitor. Lorp Gopparp said that if solicitors were always 
appointed in the Court of Criminal Appeal the expense to the 
country would be enormous and there was absolutely no need 
for it except in a very limited number of cases. Often the 
ground was merely that counsel told the accused to plead guilty, 
or did not do what the accused had told him to do in the lower 
court. In other cases there was only a point of law or of 
misdirection and absolutely no need for a solicitor at all. The 
proposed amendment was withdrawn. [19th June. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read Second Time :— 


Telephone Bill [H.C.] (20th June. 
Read Third Time :— 

Slaughter of Animals (Amendment) Bill [H.C.] 

{22nd June. 

Walsall Corporation (Trolley Vehicles) Provisional Order Bill 
{H.C.} [22nd June. 
In Committee :— 

Finance Bill [H.C.] {19th June. 


B. DEBATES 

On the consideration of the Lords’ amendments to the 
Leasehold Property (Temporary Provisions) Bill, Sir FRANK 
SOsKICE moved the rejection of the amendment to cl. 1 
providing for a qualifying period of residence before a tenant 
obtained the protection of the Bill. Whilst the amendment 
would protect a few, its insertion would also exclude from the 
field of the Bill a much larger number of people. Mr. MANNINGHAM- 
BuLLerR said the amendment would not exclude any of those 
for whom the Bill was originally intended, i.e., those who had 
been living for many years in houses held under ground leases. 
The amendment would only exclude those who, since the contents 
of the Bill had become known, had taken up residence so as to 
get the two years’ protection. Sir PATRICK SPENs thought that 
a man who bought a ground leasehold some years ago and 
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allowed the occupiers to hold until the time when the Bill was 
introduced did not want to occupy the place himself at all. He 
had bought in order to become an immediate landlord and to 
make money out of the premises. Mr. JANNER said that for 
years people had been buying the fag-ends of ground leases so 
that they might turn the tenants out when the leases ended. 
The Bill sought to remedy this. Of those tenants who were not in 
occupation many had let their premises and could not now get 
in because of the delay in the courts. 


Mr. J. ENocH POWELL said the one example given by the 
Attorney-General of the deserving people who would be excluded 
from the protection of the Bill by the amendment was not valid. 
He had instanced a person who had purchased a lease with the 
intention of going into occupation of the premises himself at 
some date between the date of publication and the commencement 
of the Act. In fact, on the date of publication a sub-tenant or 
the previous tenant was still in occupation. It was argued that 
the amendment would exclude the purchaser from the benefit 
of the Act. He submitted that this would be the case even if 
the Bill was not amended—the person in occupation at any time 
between the publication and the commencement of the Act had 
only to remain there to get protection. No effort by the landlord 
or superior tenant, as the Bill stood, could get him out and he 
would be the person who would enjoy the protection. On a 
division the House rejected the Lords’ amendment. 

The House agreed to a number of Lords’ amendments 
substituting the words “ residing in ”’ for “ living in,”’ in various 
clauses. 

With regard to the Lords’ amendment to cl. 5 (restrictions on 
enforcement of covenants), the ATTORNEY-GENERAL said the 
amendment would substitute for the total prevention of a 
landlord’s re-entering for breach of covenant during the continued 
tenancy, a modified version of the Leasehold Property (Itepairs) 
Act, 1938, i.e., the landlord who wished to forfeit would have 
to satisfy the county court of various propositions before he could 
get an order of eviction. The main objection to the amendment 
lay in its tendency to produce litigation, and often tenants would 
go out rather than run the risk of incurring costs. Sir WALTER 
MONCKTON said he could not see that it was necessary in a stand- 
still arrangement to alter the conditions upon which the lessee 
held from the landlord. Such litigation as there might be 
would be in the county court and need not be expensive. The 
landlord would only be able to litigate if there was some 
immediate danger of substantial diminution in the value of the 
reversion, or if the interests of some other occupier as well as the 
landlord’s were involved in the breach, or where the expense of 
remedying the breach was very slight when compared with the 
possible consequences of a failure to remedy, and so on, as provide 
in the 1938 Act. The amendment was rejected on a division. 

The House agreed to a Lords’ amendment providing that the 
tenant should have no protection for failure to pay rates where 
he was liable for rates under a covenant. The House also 
agreed to the Lords’ amendment providing that in case of illegal 
or immoral user before the commencement of the Act the 
landlord’s rights to re-enter should not be suspended, unless the 
illegal or immoral user was committed when some previous 
tenant was in occupation. Agreement was also given to the 
Lords’ amendment enabling a landlord to get an injunction to 
restrain a breach of covenant for which he was prevented from 
suing in the county court as well as in the High Court. 


With regard to the Lords’ amendment prohibiting the landlord 
from setting up as a counter-claim anything which the Bill 
prohibited him from introducing as a claim, Mr. MANNINGHAM- 
BULLER said it seemed rather hard that when a tenant sued his 
landlord, perhaps for a substantial sum, the landlord should not 
be able to counter-claim for the same or a lesser sum, so that a 
landlord might have judgment given against him, but have to 
wait two years before having an opportunity of recovering on a 
counter-claim which, ex hypothesi, was one which he was bound 
to establish. The ATTORNEY-GENERAL Said it would be possible 
for a landlord to break his covenant of quiet enjoyment and force 
the tenant to take action against him and prevent the tenant’s 
doing this by threatening to counter-claim forfeiture in the 
tenant’s action. Hecouldthus eject histenant. The amendment 
was agreed to. 

The House also agreed to several other Lords’ amendments. 
The first was to cl. 8 (application of Pt. I to tenancies and sub- 
tenancies held on trust). The ATTORNEY-GENERAL said it would 
cure two defects : first, it would bring within the clause the case 
of an assignment, in the case of a new trustee being appointed 
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to a lease, from the old trustees to the new trustee together with 
the continuing trustees. Secondly, the new subsection would 
prevent a means of evasion—the evasion took the form of the 
tenant’s transferring the ownership of his tenancy to a trustee 
and then assigning, not the tenancy, but the equitable right to 
the tenancy. With regard to the Lords’ amendment to cl. 14 
(provisions as to Landlord and Tenant Act, 1927), Mr. POWELL 
asked whether it would have the effect of lengthening the tenancy 
andso by giving an extension increase the protection given by the 
Act. Sir FRANK SOSKICE said he thought it would not. It 
postponed the application : the total period of protection was two 
years as provided in the Bill, but there would be a slight extension 
covering the period for which the application was postponed. 
Finally, agreement was given to an amendment to cl. 20 
(Interpretation) enabling licensed restaurants whose liquor sales 
constituted not more than 60 per cent. of their total sales to be 
brought within the scope of the Bill. {20th June. 


C. QUESTIONS 
Computsory LAND REGISTRATION 


The ATTORNEY-GENERAL Said that registration of title to land 
was at present compulsory on sale in the Counties of London and 
Middlesex and the County Boroughs of Hastings, Eastbourne 
and Croydon. Plans had been prepared to extend the 
compulsory system to the County of Surrey on Ist October, 1951. 
Until those plans had been brought fully into operation it would 
be premature to consider detailed arrangements for further 
extensions of compulsory registration of title. {15th June. 


H.M. Lanp Recistry (Location) 


Mr. DouGLas Jay stated that the proposed dispersal of His 
Majesty’s Land Kegistry to Durham was part of the long-term 
plan for the dispersal of Government Departments from central 
London. This plan sought not only to relieve the present 
congestion in London, but also to provide opportunities for 
different types of employment in other parts of the country. 

{15th June. 
JUSTICES OF THE PEACE (SOLICITORS) 

Lieut.-Col. Lipton asked why solicitors who were justices of 
the peace were forbidden to print the letters J.P. after their 
names on their notepaper. Sir FRANK SOSKICE said he was 
not aware that they were so forbidden. He assumed that 
Lieut.-Col. Lipton was referring to the practice of the Lord 
Chancellor and his predecessors in office of discouraging the use 
of these initials on business notepaper. When a case of this 
kind was brought to his notice the Lord Chancellor caused a 
letter to be sent to the justice concerned explaining that in his 
opinion the use of the letters on firms’ notepaper was undesirable 
as it might lead to the suspicion that the office of justice of the 
peace was being used to further the professional interests of the 
person concerned. No answer was given to further questions as 
to whether this advice was given only to solicitors or whether a 
similar letter was addressed to directors who advertised that they 
were J.P.’s when issuing prospectuses, or to local party political 
leaders who invariably used the letters J.P. after their names in 
connection with their local political activities. (18th June. 


STATUTORY INSTRUMENTS 


Mr. Douctas Jay stated that a new edition of the Index to 
Statutory Rules and Orders and Statutory Instruments in Force, 
revised to the end of 1950, would be published shortly. 

(18th June. 
LEASEHOLDS (RATEABLE VALUES) 


Mr. DaLTon said that any steps to protect leaseholders whose 
ground rent had been increased to two-thirds of the rateable 
value of their habitations and who were thus prevented from 
selling their property if they so desired would require legislation, 
and he regretted that there was no early prospect thereof. 

{18th June. 
EXPIRED LEASES 

Asked what action he was taking to bring houses into occupa- 
tion in cases where leases had fallen in and the former lease- 
holders had left the premises, Mr. DaLton said that local 
authorities might, with his authority, either buy or requisition 
such premises. (19th June. 

Major F. R. Hedges, solicitor, of Wallingford, left £95,445. 

Mr. P. J. Peacock, solicitor, of Hendon, left £33,877 (£27,277 
net). 
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STATUTORY INSTRUMENTS 


Abertillery and District Water Board Order, 1951. (S.I.1951 
No. 1073.) 

Bedford Water Order, 1951. (S.I. 1951 No. 1071.) 

Benzole and Allied Products (Control) Order, 1951. (S.I. 1951 
No. 1054.) 

Draft Civil Defence (Public Protection) (Warnings) Regulations, 
1951. 


County Court Districts (Miscellaneous) No. 2 Order, 1951. 

(S.I. 1951 No. 1063.) 

Among the changes made by this order are the following: the 
Brighton and Lewes county courts are separated ; Ditchling is 
transferred to the Haywards Heath County Court; the Oundle 
County Court ceases to sit at Thrapston and parishes in the 
Thrapston district are divided up among the Bedford, Huntingdon 
and Wellingborough County Courts. 

Cupro Nickel Coins (Carriers’ Liability) 1951. 

(S.I. 1951 No. 1032.) 

Eggs (Great Britain and Northern Ireland) (Amendment No. 4) 

Order, 1951. (S.I. 1951 No. 1075.) 

Export of Goods (Control) Order, 1951. (S.I. 1951 No. 1053.) 

Export of Goods (Control) Order, 1951 (Amendment) Order, 1951. 
(S.I. 1951 No. 1060.) 

Flour Order, 1951. (S.I. 1951 No. 1042.) 

Gas (British Gas Light) (Transfer) Order, 1951. 

No. 1041.) 

Draft Hampton Court Park Regulations, 1951. 


Regulations, 


(S.I. 1951 


Hill Cattle (England and Wales) Extension Scheme, 1951. 
(S.I. 1951 No. 1043.) 
Import Duties (Drawback) (No. 17) Order, 1951. (S.I. 1951 


No. 1030.) 
Imported Plywood Prices Order, 1951. (S.I. 1951 No. 1056.) 
Lace and Woven Curtain Net (Manufacture and Supply) 

(Amendment No. 2) Order, 1951. (S.I. 1951 No. 1066.) 
Mid-Sussex Joint Water Order, 1951. (S.I. 1951 No. 1068.) 
Draft National Assistance (Determination of Need) Amendment 

Regulations, 1951. 


Nickel Prohibited Uses (Board of Trade) Order, 195  (S.I. 1951. 
No. 1049.) 
Nickel Prohibited Uses (Minister of Supply) Order, 1951. 


(S.I. 1951 No. 1048.) 

North of Scotland Hydro-Electric Board (Constructional Scheme 
No. 59) Confirmation Order, 1951. (S.1I. 1951 No. 1052 (S. 59).) 

Draft Prison Rules, 1951. 

Public Health (Leprosy) Regulations, 1951. (S.I. 1951 No. 1036.) 

Retention of Cables and Main under Highways (Southampton) 
(No. 1) Order, 1951. (S.I. 1951 No. 1044.) 

Services Laundry (Maximum Charges) (Amendment) Order, 
1951. (S.I. 1951 No. 1072.) 

Stopping Up and Diversion of Highways (Lancashire) (No. 1) 
Order, 1951. (S.I. 1951 No. 1034.) 

Stopping Up of Highways (Denbighshire) (No. 1) Order, 1951. 
(S.I. 1951 No. 1045.) 

Stopping Up of Highways (Glamorganshire) (No. 3) Order, 1951. 
(S.I. 1951 No. 1033.) 

Stopping Up of Highways (Lancashire) (No. 2) Order, 1951. 
(S.I. 1951 No. 1046.) 

Teachers’ Salaries (Scotland) (Amendment No. 1) Provisional 
Regulations, 1951. (S.I. 1951 No. 1051 (S. 58).) 

Town and Country Planning (Control of Advertisements) 
Amendment Regulations, 1951. (S.I. 1951 No. 1038.) 

The principal change made by this order is that it permits 
the display of flags bearing only the name or device of the person 
or persons occupying the building on which it flies without prior 
application for consent. Such flags remain liable to challenge, 
however, on grounds of prejudice to amenity or public safety. 
Utility Apparel (Maximum Prices and Charges) (Amendment 

No. 5) Order, 1951. (S.1I. 1951 No. 1100.) 

Utility Apparel (Men’s and Boys’ Shirts, Underwear and Night- 
wear) (Manufacture and Supply) (Amendment No. 3) Order, 
1951. (S.I. 1951 No. 1055.) 

Utility Handkerchiefs (Marking and Manufacturers’ 
Order, 1951. (S.I. 1951 No. 1059.) 

Wages Regulation (Licensed Residential Establishment and 
Licensed Restaurant) Order, 1951. (S.I. 1951 No. 1031.) 


Prices) 


Sir (Joseph) Charles McGrath, Clerk of the Peace for the 
West Riding of Yorkshire and Clerk to the West Riding County 
Council from 1929 to 1943, left £12,740 (£12,103 net). 
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POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 


any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. 


All questions must be typewritten (in duplicate), addressed 


to the Editorial Department, 88-90 Chancery Lane, W.C.2, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Assignment for Creditors—EXECUTION OF JUDGMENT DEBT 


Q. We are acting for the trustee of an assignment for creditors. 
At date of assignment, two creditors had obtained judgments in 
the county court, but execution against the debtor’s goods had 
not been completed by seizure and sale. Notice of the assignment 
was given to the two creditors, both of whom refused to assent 
to it. Such notice did, however, act as notice to them of an act 
of bankruptcy. In our opinion, the judgment creditors cannot 
proceed to seize and sell the debtor’s goods now that they have 
notice of the act of bankruptcy, but both they and the officials 
of the county court take the opposite view. Please advise, 
quoting authorities : (a) which view is correct ; (0) if the creditors 
can levy execution, can the trustee safely buy them off so as to 
save the furniture for the creditors who have assented ? 

A. (a) We assume not only that execution had not been 
‘completed by seizure and sale,’”’ but that it had not been issued 
by the creditors. If the deed is a valid assignment having regard 
to the Deeds of Arrangement Act, 1914, then obviously it can 
be set up against a bailiff or sheriff purporting to seize goods 
comprised in it after it has become effective. It is purely a 
question of priority in time. The circumstances are illustrated 
by the case of Adnitt v. Hands (1887), 57 L.T. 370, which must, 
however, be read in the light of later statutes (see now the Deeds 
of Arrangement Act, 1914, particularly s. 3). If the goods are 
seized then an issue can be fought out in the county court to 
decide the respective rights of the execution creditor and the 
trustee under the deed. 

“ Notice of the act of bankruptcy” and “‘ completion of the 
execution by seizure and sale ”’ indicate considerations relevant 
to s. 40 of the Bankruptcy Act, 1914. But any question under 
that section would be between the execution creditors and a 
trustee in bankruptcy on the subsequent making of a receiving 
order against the debtor, if that event came to pass. The trustee 
of an assignment has no locus standi under s. 40 as such. In any 
case s. 40 does not prevent a levy of execution ; it merely provides 


that in certain circumstances the execution creditor cannot 
retain the benefit of the execution against the trustee in 
bankruptcy. 


(b) The trustee can buy off the dissenting creditors if the other 
creditors consent, subject to the terms of the deed. But this 
pvint will only arise if the deed, being valid, does not take priority 
over the seizure. 


BEQUEST OF PECUNIARY LEGACY AND RESIDUE— 
DISCLAIMER OF LEGACY 


Stamp Duty 
TRANSFER OF SECURITIES- 

Q. Testator bequeaths £7000 to his sister and also the residue. 
He declared that she could take any stocks or shares part of his 
estate in satisfaction of the legacy. The writer, who is one of the 
executors, is of opinion that the transfer of any securities in 
satisfaction of the pecuniary legacy would attract ad valorem 
stamp duty, but his co-executor thinks that the legatee could 
renounce the pecuniary legacy, which would fail into the residue, 
and she could then take securities in satisfaction of the residuary 
legacy, the transfer only attracting 10s. duty. He refers to 
Halsbury, vol. 34, para. 159, and the Law Journal, 2nd February, 
195i, p.60. Is the method suggested one which could be adopted 
so that the transfers could be certified as ones of stock forming 
part of the residue ? 

A. While we agree that the appropriation of stocks or shares 
in satisfaction of the pecuniary legacy would attract ad valorem 
stamp duty, we see no reason why the testator’s sister should not 
disclaim her legacy and take the stocks and shares solely by 
reason of the residuary bequest, in which event the transfers 
could be certified and stamped 10s. only. The deed of disclaimer 
would itself attract 10s. stamp duty, but even allowing for this 
considerable duty will be saved. For a precedent of a deed of 
disclaimer, see — Encyclopedia of Forms and_ Precedents, 
3rd. ed., vol. 3, p. 369. 

Intestacy—APPROPRIATION OF HovusE TO SURVIVING SPOUSE 

Q. Can you advise me regarding the procedure to be adopted 
in the administration of the estate of a person who dies intestate 
leaving a widow or widower and family who continue to occupy 
a house owned by the deceased ? It is realised that for probate 
purposes the house must be valued with and without vacant 
possession, but this appears to lead to considerable difficulty 


in the case of small estates, and I am wondering whether the 
principle of taking the higher figure is strictly adhered to in their 
administration. There have been several intestacies recently 
in this office and in some cases the deceased owned his own 
house. In one instance the deceased, who died in April, 1950, 
left a widow (his second wife) and three children of his first 
Marriage, one of whom is under twenty-one. The estate 
consisted of the house (valued at £1,750 with vacant possession 
and £600 without vacant possession), insurance policies in respect 
of which £724 has been received, savings certificates worth £28 
and a post office savings bank account deposit of £8. The total 
debts and administration expenses are approximately £300, which 
means that there is a net estate of £1,060, disregarding the 
personal effects to which the widow is entitled and taking the 
lower value for the house. Can a house be vested in the widow 
immediately as part of her share, or should a period of exactly 
two years from the date of death be allowed to elapse, after which 
the house can be vested in her if it has not been sold 2? If the 
house is sold within the period it is assumed that the widow 
would take the sum of £1,000 and the residue would be held upon 
the usual trusts for the widow and the children. 


A. Where a person dies intestate leaving a spouse and other 
relatives, the residuary estate stands charged with the payment 
to the surviving spouse of the net sum of £1,000 (Administration 
of Estates Act, 1925, s. 46 (1) (i)).. The ‘‘ Chancellor’s concession ”’ 
value of the house on a basis which disregards vacant possession 
is confined to purposes of death duties and there is no authority 
for applying the same value for purposes of distribution. 
Accordingly, no matter at what date it is proposed to appropriate 
the house to the surviving spouse, this cannot be done unless 
the value on a vacant possession basis at the date of appropriation 
does not exceed £1,000 plus interest at 5 per cent. per annum 
up to the date of appropriation. The period of two years (which, 
incidentally, is not exact but approximate only) has no bearing 
on the matter except for deciding the question of value for duty 
purposes. In the instance cited, the widow ts clearly not entitled 
to the house (value for purposes of distribution £1,750) in part 
satisfaction of her charge for £1,000. It is appreciated that with 
the rise in the value of houses with vacant possession, hardship 
may be caused in many cases of intestacy but two courses appear 
to be open which tend to alleviate the position. One suggestion 
is that the widow should purchase the house at its market value 
with vacant possession. The purchase price is provided partly 
by the widow’s £1,000 and partly by way of mortgage. The 
mortgage can generally be raised out of the remainder of the 
estate, in respect of which the surviving spouse is entitled to 
the income on one-half or the whole, depending on whether there 
are or are not children. The actual transaction can be carried 
out by the usual conveyance and mortgage but the transfer of 
cash involves no more than appropriate entries in the estate 
accounts. The net result is that the surviving spouse receives 
the house (which is usually what is most desired) and sutters 
the loss of the income from the residuary estate, or at most, has 
to pay a small amount of interest. Applying this suggestion to 
the figures of the present case the approximate result would be 
as follows : the house sold for £1,750 ; of this the widow's absolute 
interest accounts for £1,000 plus interest (say £50), equals £1,050, 
leaving £700 to be provided ; the balance of the residuary estate 
will amount to £1,160 (the £700 plus the insurance moneys, 
the savings certificates and the post office money, less the debts 
of £300). The administrators can lend half of this to the widow 
on mortgage, thus providing £580 out of the £700. The difference 
could be provided by the widow herself or by a second mortgage 
created in favour of one or more of the children and would no 
doubt provide for a slightly larger sum than the actual difference 
of £120 in order to cover the costs of the conveyance and mortgage. 
The other suggestion is more suitable for cases where the children 
are infants. The mother usually wishes to keep the root over 
their heads and the course taken is to leave open the winding up 
of the estate until the children attain full age. The widow’s 
£1,000 continues to attract 5 per cent. interest until it is satisfied 
and she and the children continue to enjoy the house. This 
involves a technical breach of trust on the part of the administra- 
tors but as the infants undoubtedly benefit from the home 
provided, it is thought to be excusable. An article discussing 
the problem appeared at 92 Sov. J. 79. 











420 [Vol. 95] THE 


SOLICITORS’ 





JOURNAL June 30, 1951 


NOTES AND NEWS 


Honours and Appointments 


The Lord Chancellor has appointed Mr. R. B. ORANGE to be 
the Joint Registrar of Westminster County Court as from 


25th June in place of Mr. J. B. Wickham, deceased. 

Mr. j. &. Apams has been appointed assistant solicitor to 
Fulham Borough Council. 

Mr. F. G. Ratpus, Manchester County Coroner, has been 
elected President of the Coroners Society of England and Wales. 


following appointments are announced in the Coionial 
Mr. T. V. A. Bropisz, Legal Draftsman, Federation 
be Solicitor-General, Federation of Malaya ; 


The 
Legal Service : 
of Malaya, to 


Mr. M. BurkE, Registrar, Supreme Court, Jamaica, to be 
Resident Magistrate, Jamaica; Mr. D. J. Cowarp, Assistant 
Registrar-General, Kenya, to be Assistant Commissioner of 
Estate Duty, Registrar-General’s Department, Kenya; Mr. G. F. 
Dove-EpwIn, Magistrate, Nigeria, to be Puisne Judge, Nigeria ; 
Mr. M. J. HoGan, Solicitor-General, Federation of Malaya, to be 
Attorney-General, Federation of Malaya; Mr. J. A. L. WisEHAM, 
Assistant Custodian of Enemy Property, Tanganyika, to be 


WoORRELL, 


Tanganyika; Mr. C. T. W. E. 
Trinidad ; 


Kesident Magistrate, 
Trinidad, to be Solicitor-General, 


First Crown Counsel, 


Mr. J. N. GLover to be Crown Counsel, Gold Coast; Mr. F. 
HARLAND to be Assistant Administrator-General, Nigeria; and 


Mr. J. D. Peterkin, M.B.E., to be Federal Counsel, Federation 


of Malaya. 


Personal Notes 


Mr. D. H. Easby, solicitor, of Reading, was married recently 
to Miss Pamela L. E. Digby, of Reading. 
Mr. D. J. Peachey, solicitor, of Coventry, was married on 


7th June to Miss Pamela Elizabeth Mary Maddocks, of Coventry. 


J. A. Spurgeon, solicitor, of Coventry, was married recently 
tu Miss Patricia Joyce Rainbow, of Coventry. 


Mr. J. J 


Miscellaneous 
The Minister of Local Government and Planning has appointed 
a committee to help in the revision of the department’s model 
byelaws, which are issued for the guidance of local authorities 
in framing, under the Public Health Act, byelaws governing the 


erection of new buildings. The chairman of the new committee 
is Mr. S. F. Wilkinson, C.B., Under-Secretary, Ministry of Local 
Government and Planning. Mr. C. R. Poole has been appointed 


secretary. 


BLACKBURN DEVELOPMENT PLAN 

The above Development Plan was on 19th June, 1951, submitted 
to the Minister of Local Government and Planning for approval. 
The Development Plan relates to land situate within the County 
Borough of Blackburn. <A certified copy of the Development 
Plan, as submitted for approval, has been deposited for public 
inspection at the Town Clerk’s Office in the Town Hall, Blackburn, 
and is available for inspection free of charge by all persons 
interested between the hours of 9 a.m. and 5.30 p.m. (Saturdays 
9 a.m. to 12 noon). Any objection or representation with refer 
ence to the Development Plan may be sent in writing to the 
Secretary, Minisiry of Local Government and Planning, 23 Savile 
Row, London, W.1, before 10th August, 1951, and any such obiec- 
tion or representation should state the grounds on which it is made. 
Persons making an objection or representation may register their 
fown Clerk, and will then be entitled 
Development 


names and addresses with the ° 
to receive notice of the eventual approval of the 
Plan. 


SOLICITORS ACTS, 1932 To 1941 

On the 15th June, 1951, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of PHYLLIS NewMAN Lawson, of No. 14 Frederick 
Street, Sunderland, and No. 48 Church Street, West Hartlepool, 
both in the County of Durham, be struck off the Roll of Solicitors 
of the Supreme Court, and that she do pay to the applicant his 
costs of and incidental to the application and enquiry. 


THE 


SOCIETIES 


Three hundred town clerks and deputy town clerks of THE 
Society OF Town CLeErRks from all over England and Wales 
attended the annual conference of the Society at Cheltenham. 

As a prelude to the conference a reception and dance were held 
in the town hall. The guests were greeted on their arrival by the 
Mayor and Mayoress of Cheltenham (Ald. and Mrs. A. J. Bettridge). 
After a private session, when Mr. J. Brock Allon, O.B.E., Town 
Cierk of Wolverhampton, was invested as President by the 
retiring President, Mr. C. J. Newman, Town Clerk of Exeter, 
the assembly was addressed by the Home Secretary, Mr. Chuter 
Ede 

He spoke of the poor response there had been throughout the 
country to the appeal for manpower for civil defence, and stressed 
the deep responsibility town clerks bore for co-ordinating the 
civil defence activities of the local authorities which they served. 
Referring to the police, Mr. Ede declared that the ever-pressing 
problem since the war had been that of maintaining the strength 


of the force. Pre-eminent among the things which had an 
important bearing on recruiting was the question of housing. He 


had brought his influence to bear in that sphere by securing a 
reasonable allocation of building potential for the purpose. 

The Home Secretary then went on to confess that among 
the problems which worried him most during his early years at 
the Home Office was that of deprived and neglected children. 
There had been close and fruitful co-operation between children’s 
committees and children’s officers, and his department. While 
much remained to be done, he was glad to say that satisfactory 
progress was being made. 
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